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S92 Filed June 17, 1949 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 2633-’49 

Carl N. Peigh, Navy Department, Arlington Annex, 
Arlington, Virginia, 

Buel C. Griffin, Navy Department, Arlington Annex, 
Arlington, Virginia, 

Omer A. Safly, Unit 2, Ward F6, United States Naval 
Hospital, Corona, California, 

Plaintiffs 

v. 


Baltimore and Ohio Railroad Company, a corporation, 
H Street and Connecticut Avenue, N. W., Washington, 

d. c., 

Defendant 

Complain! for Damages 

(Auto Accident —Personal Injuries) 

The plaintiffs, Carl N. Peigh, Buel C. Griffin, and Omer 
A. Saflv respectfully represent to the Court as follows: 

1. Jurisdiction of this Court is invoked by reason of the 
fact that the amount claimed by each claimant is in excess 
of $3,000.00. 

2. Plaintiffs say that on, to wit, the 31st day of July 
1948, the automobile in which they were riding, the same 
being owned by Omer A. Safly and operated by Buel C. 
Griffin, collided with a certain railroad box car on 
K Street, N. W., in the City of Washington, District of 
Columbia; that said railroad box car was under the con¬ 
trol and operation or owned and operated by the said 
defendant and that said collision was due to the negligence 


of said defendant by and through its servants, agents, and 
employees. As the result of said collision, the plaintiffs 
and each of them sustained severe and permanent 
injuries: 

893 The said plaintiff, Carl N. Peigh, sustained severe 
lacerations about the face and head which have re¬ 
sulted in permanent scars; that he sustained abrasions on 
the right forearm and knee and injuries to the right 
sternocleidomastoid area and the left subcostal and flank 
and sustained severe shock; and that he still suffers and 
will in the future continue to suffer from the injuries 
sustained. 

The plaintiff, Buel C. Griffin, was injured in that he re¬ 
ceived lacerations to his forehead, lacerations to the right 
ear, lacerations to the right side of his face, bruised and 
sprained and torn ligaments in his knees and arms; that 
he is permanently scarred; that he was hospitalized; and 
that he suffered much pain from the injuries aforesaid, 
and that he will continue to suffer from said injuries. 

The plaintiff, Omer A. Saflv, sustained severe and per¬ 
manent injuries in that he sustained a fractured skull, 
bruises and contusions in and about his face and head; 
that his vision has been permanently impaired; by reason 
of the accident he is no longer fit for service in the United 
States Navy; that by reason of said accident he has con¬ 
tracted tuberculosis and is now hospitalized in the United 
States Naval Hospital at Corona, California; and that his 
earning power for the future has been completely oblit¬ 
erated and that he will never be healed from the injuries 
aforesaid. 

Wherefore, plaintiff, Carl N. Peigh, asks judgment 
against the defendant in the sum of $10,000.00, besides the 
cost of this suit. 

The plaintiff, Buel C. Griffin, asks judgment against the 
defendant in the sum of $5,000.00, besides the cost of this 
suit. 
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The plaintiff, Omer A. Safly, asks judgment against the 
defendant in the sum of $100,000.00, besides the cost of 
this suit. 

Douglas A. Clark 
Attorney for Plaintiffs 
1126 Warner Building 
"Washington 4, D. C. Ex-4541 

Plaintiffs demand trial by jury of the issues herein. 

Douglas A. Clark 
Attorney for Plaintiffs 

• ••••*• 

Filed June 29, 1949 

Answer 

The defendant, The Baltimore and Ohio Railroad Com¬ 
pany, answers the complaint filed herein as follows: 

First Defense 

The complaint does not state a claim upon which relief 
can be granted. 

Second Defense 

With reference to the numbered paragraphs of the com¬ 
plaint, the defendant answers as follows: 

1. The first paragraph contains no allegation of fact and, 
therefore, requires no answer. 

895 2. The defendant admits that on the 31st day of 

July 1948 the automobile in which the three plain¬ 
tiffs were riding collided with a certain railroad box car 
on K Street, N. W., in the City of Washington. The de¬ 
fendant denies that the railroad box car was owned or 
operated by the defendant and states that the railroad 
box car was standing still at the time of the collision; to 
the extent that the railroad box car was standing still on 
tracks of the defendant, the railroad box car was under the 
control of the defendant. The defendant denies that the 


* • * 

S94 


accident was due to the negligence of the defendant or any 
of its servants, agents, or employees. The defendant states 
that it is not informed as to whether or not any of the 
plaintiffs were injured or the nature of such injuries, if 
any, and therefore denies each and every allegation of the 
remainder of paragraph 2 dealing with the alleged injuries 
of the three plaintiffs. 

Third Defense 

The defendant alleges that the injuries and damages, if 
any, sustained by the three plaintiffs were caused by the 
negligence of Buel C. Griffin, who was driving the auto¬ 
mobile at the time of the accident. 

Fourth Defense 

The defendant alleges that the injuries and damages, if 
any, sustained by the plaintiffs were caused by the negli¬ 
gence of Omer A. Safly, the owner of the automobile, in 
permitting Buel C. Griffin to drive the automobile under 
all the circumstances. 

Fifth Defense 

The defendant alleges that the injuries and damages, if 
any, sustained by the plaintiffs were caused by the sole 
negligence of each of the plaintiffs. 

896 Sixth Defense 

The defendant alleges that the injuries and damages, if 
any, sustained by the plaintiffs were caused by the con¬ 
tributory negligence of each of the plaintiffs. 

Steptoe & Johnson 

By Stephen Ailes 

Attorneys for Defendant 
1139 Shoreham Building 
Washington, D. C. 
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Filed March 16, 1951 

Pretrial Proceedings 


Statement of Nature of Case: 

Action by three plaintiffs for personal injuries. Plain¬ 
tiffs were riding in an automobile and collided with boxcar 
of Defendant on K Street. Plaintiffs claim that the acci¬ 
dent occurred between 9:00 and 9:30 p.m., on July 31st 
1948; that the boxcar was not lighted and they were unable 
to see until too late to stop. Plaintiffs claim negligence in 
leaving boxcar on the street and failure to light it. 

Defendant admits the occurrence but claims it took place 
about 9:00 p.m., daylight saving time before it was totally 
dark. Defendant further claims that the boxcar was lighted 
at each end and that it was lawfully placed on the track. 

Defendant further claims that Plaintiff No. 2, the driver 
of the automobile was intoxicated and guilty of contribu¬ 
tory negligence and tried to pass the boxcar on the wrong 
side and that defendants No.’s 1 and 3 were guilty of con¬ 
tributory negligence in that thev drove with the driver who 
was intoxicated. 

Plaintiff No. 1 sustained temporary injuries to his left 
kidney, knees and sternocleidomastoid muscles. No per¬ 
manent injuries claimed. 

Plaintiff No. 2 claims temporary injuries to his nose and 
head. No permanent injuries claimed. 

Plaintiff No. 3 claims permanent injuries; fractured 
skull, impairment of vision and tuberculosis as well as 
temporary injuries. Plaintiff claims property damages, 
$1300.00 destruction of automobile. 

Stipulations: 

It is stipulated that reports of Naval Dispensary and 
other documents which are being marked may be admitted 
without formal proof subject to objections as to relevancy 
and competency. 
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It is stipulated that police and traffic regulations may be 
admitted without formal proof. 

Alexander Holtzoff 
Pretrial Judge 

Dated—March 16, 1951 

Douglas A. Clark 
Attorney for Plaintiff 
Stephen Ailes 
Attorney for Defendant 

****••••*• 

898 Filed Oct. 28, 1953 

Verdict and Judgment 

This cause having come on for hearing on the 19th day 
of October, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 

1. Jack Biscarr 7. Wilbert W. Ransom 

2. Mildred I. Turpin 8. Clarzell V. Jenkins 

3. Mary L. Brooks 9. Dorothy Trent 

4. Carlton I. Campbell 10. Margaret C. Southall 

5. Robert Alexander 11. Julian R. Davis 

6. Morris W. Clark 12. Margaret C. Porter 

who, after having been duly sworn to well and truly try 
the issues between Carl N. Peigh, Buel C. Griffin and Omer 
A. Saflv, the plaintiffs and Baltimore and Ohio Railroad 
Company, the defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
28th day of October, 1953, that they find the issues afore¬ 
said in favor of the plaintiff Carl W. Peigh and that the 
money payable to him by the defendant by reason of the 
premises is the sum of Three Thousand ($3,000.00) 
Dollars; and in favor of the plaintiff Buel C. Griffin and 
that the money payable to him by the defendant by reason 
of the premises is the sum of Twenty-Five Hundred 
($2,500) Dollars; and in favor of the plaintiff Omer A. 
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Saflv and that the money payable to him by reason of the 
premises is the sum of Sixty-Six Thousand ($66,000.00) 
Dollars. 

Wherefore, it is adjudged that said plaintiff, Carl N. 
Peigh recover of the said defendant the sum of Three 
Thousand ($3,000.00) Dollars; that said plaintff Buel C. 
Griffin recover of the said defendant the sum of Twenty- 
Five Hundred ($2,500.00) Dollars; that said plaintiff, 
Omer A. Saflv recover of the said defendant the sum of 
Sixtv-Six Thousand ($66,000.00) Dollars, together with 
costs. 

Harry M. Hull, Clerk 

By: /s/ Raymond D. Clark 
Deputy Clerk 

By Direction of 

Judge Burnita Shelton Matthews 

• **••**•## 

899 Filed Nov. 6, 1953 

Motion to Set Aside Verdict and for Judgment or in the 
Aternaiive for a New Trial 

The defendant, The Baltimore and Ohio Railroad Com¬ 
pany, moves the Court for an order setting aside the ver¬ 
dict of the jury herein and for judgment in accordance 
with defendant’s motion for a directed verdict. The 
grounds for this motion are as follows: 

1. There is no evidence in the record in this case on 
which the jury could find the defendant to be negligent. 

2. There is no evidence in the record in this case on 
which the jury could find that negligence of the defendant, 
if any, could have been the proximate cause of this par¬ 
ticular accident. 

3. Under the evidence in the case it was clear that plain¬ 
tiffs were guilty of contributory negligence as a matter 
of law. 
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In the alternative , defendant moves the Court to set 
aside the verdict and grant defendant a new trial on the 
following grounds: 

1. It was error to submit to the jury the question of 

whether or not plaintiff Safly’s tuberculosis was a 
900 proximate result of the accident. Plaintiff’s motion 
to strike all testimony with respect to tuberculosis 
should have been granted. Plaintiff’s proposed instruction 
No. 8 should have been given. 

2. It was error to exclude evidence that accidents in¬ 
volving box cars parked at night on K Street had ceased 
completely when the reflector in evidence in this case was 
put into use four years prior to the accident, and that no 
such accidents occurred thereafter prior to the accident 
in this case. 

3. It was error to refuse to permit defendant to exhibit 
a headlight identical with that on plaintiff’s car and to 
demonstrate the extent to which the reflector, in evidence 
in the case, would pick up and reflect the headlight’s rays. 
It was error to deny the defendant permission to make 
this demonstration as part of defendant’s case. It was 
error to deny defendant permission to make this demon¬ 
stration after plaintiff had put on the witness stand a wit¬ 
ness who testified that the reflector could not be seen with 
automobile headlights on low beam at a distance in excess 
of 24 1 /o feet or could not be seen at all at a distance of 
3 feet to one side. 

4. On this record, it was error to let the jury speculate 
as to whether there was in fact a reflector on the car. 
Plaintiffs’ instruction 9 and 10 should have been given. 

5. It was error to admit into evidence the traffic regula- 
tion requiring a light visible at a distance of 500 feet on 
a parked vehicle and it was error to give plaintiffs’ in¬ 
struction No. 1 which stated that violation of this regula¬ 
tion was negligence as a matter of law. 
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6. Objection in advance having been made by defend¬ 
ant, the Court properly ruled that plaintiffs’ counsel 
should not make the contention before the jury that the 
box car had been parked on the street illegally or for an 
unreasonable length of time or that it should have been 
parked in the freight yard. Counsel ignored the Court’s 
specific ruling on this point and argued precisely 

901 this proposition to the jury. This wholly improper 
argument made after the conclusion of defendant’s 

argument was highly prejudicial and in and of itself re¬ 
quires a new trial of this case. 

An oral hearing is requested. 

Stephen Ailes 
Henry C. Ikenberry, Jr. 
Attorneys for Defendant 

902 Filed Mar. 9, 1954 

Order 

Upon consideration of the Motion filed herein by the 
defendant To Set Aside Verdict And For Judgment, Or 
In The Alternative For A New Trial, and argument of 
counsel, and the Court being fully advised, it is this 9th 
day of March, 1954, 

Ordered That said Motion be, and the same is hereby 


overruled. 

# • # 

Burnita Shelton 
Judge 

# # # # 

Matthews 

903 

Filed Apr. 5, 1954 

• W 


Notice of Appeal 



Notice is hereby given that The Baltimore and Ohio 
Railroad Company, defendant above named, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the final judgments of this 



Court entered in this action on October 28, 1953, and from 
the order of this Court entered on March 9, 1954, over¬ 
ruling defendant’s Motion to Set Aside Verdict and for 
Judgment or in the Alternative for a New Trial. 

Steptoe & Johnson 

By Stephen Ailes 

Attorneys for Defendant 

• ***#••••• 

EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
AND PROCEEDINGS 

5 Opening Statement on Behalf of the Plaintiffs 

By: Douglas A. Clark, Esquire 

11 The evidence will further show you that the light¬ 
ing system which they had on this box car was not 

visible to a motorist travelling in the middle of the street; 
that it was not visible on the type of automobile that this 
motorist was driving; that he was at least driving on the 
low city beams as required by law in the District of Co¬ 
lumbia; that driving on that beam of light, if he 

12 had been running directly into the reflector, he could 
not see it until he was within twenty-four feet of the 

reflector, and at which point he would only see the very 
bottom line. 

The evidence will further show you that travelling to¬ 
wards the center of the street he wouldn’t see the reflector 
at all because it was only on the right hand corner, a re¬ 
flector ten inches square with a lantern tied in the middle 
of it, which we say, that the evidence will show you was 
not lighted. 
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25 Buel C. Griffin 
**••••••*• 

Direct Examination 

By Mr. Clark: 

26 Q. Will you state to the Court and jury your full 
name, please? A. Buel Clarence Griffin. 

*•#••*•**• 

27 Q. Now, will you tell us on the 31st of July of 194S 
whether or not there was a party at the Arlington 

Naval Radio Station? A. Yes, sir; there was. 

Q. Will you describe that party and who was there and 
what occurred? A. Well, there was about twenty-five men 
stationed there at that time, and some of them were married 
and lived in married quarters there on the base, and their 
families. 

28 And we had guests at each picnic. At this particu¬ 
lar one there were six or eight WAVES from the 

West Potomac Park. In the whole group, I guess, there was 
about thirty-five people there; maybe a few more. 

Q. At what time did this party start? A. At 1300; one 
o ’clock. 

Q. One o’clock? A. Yes, sir. 

Q. Now, was there anything to drink at this party? A. 
Yes. There was a keg of beer, half a keg or something. 
Q. Now, did you drink any of the beer? A. Yes, sir. 

Q. How much did you drink? A. I drank a glass when 
we first opened it just before the party started. I helped 
open it. 

Q. And then did you drink any more during the day? 
A. No, sir. 

Q. You did not ? A. No, sir. 

Q. I mean, one glass of beer at this party was all that you 
drank? A. Yes, sir. 

Q. Now, prior to this particular day, how many times, 
if you can recall, had you been in the District of 

29 Columbia? A. I—in 1945 I used to visit here when 


I was in school in Yorktown, Virginia, on weekends, two 
or three occasions? 

And then I had been stationed here for about three 
months prior to this accident and had been in town twice 
a week during that period of time. 

Q. Now, prior to this date had you ever been on K Street, 
Northwest, in the District of Columbia, west of Washington 
Circle? A. Yes, sir, I had been down there in a Govern¬ 
ment vehicle a couple of times. 

Q. You had been down there in what? A. In a Govern¬ 
ment vehicle. 

Q. Now, where did you go in the Government vehicle? 
A. I used to go down to the Senate Brewery there and 
get cases of beer for the Officers’ Mess, and deliver it to 
the Radio Station there. 

Q. And then on approximately two occasions was all 
that you had ever been on K Street prior to July 31st of 
1948? A. Yes, sir. 

Q. Now, did there come a time—oh, incidentally, at this 
picnic was Chief Safly a participant in this picnic? A. I. 
I wasn’t in the same party as Safly. He was there. Yes, 
sir. 

Q. Do you know whether he was at the picnic or 
30 not? A. Well, everyone was at the picnic that was 
there but— 

Q. (interposing) Now, did there come a time that you 
had some conversation with Chief Safly about coming back 
to town? A. Yes, sir. I asked him to drive us into town. 
I saw— 

Q. (interposing) Drive who? A. Myself, Peigh, and the 
two girls. 

Q. Yourself and Peigh and two WAVES? A. Yes, sir. 

Q. Now, can you tell us about what time you left? Safly 
agreed to do that. 

That’s right, isn’t it? A. Yes, sir. 

Q. And what kind of an automobile did Chief Safly 
have? A. A Plymouth convertible, 1947 or ’48. 
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Q. Now, he agreed to drive you into town. 'Where did 
you go and who was in the car? A. Chief Saflv was driv¬ 
ing and I was in the car. Peigh was in the car and two 
WAVES. 

Q. Do you know at the present time where the two 
WAVES are that were with you that night? A. No, sir, 
I don’t. 

Q. Then when you came into town where did you go? 
A. We took the WAVES to where they were staying, West 
Potomac Park. It’s a WAVES Barracks there. 

31 Q. Now, how long did you stay there? A. Not 
very long, about fifteen minutes. 

Q. And did you make any arrangements to see them 
later on? A. Yes, sir. 

We were going to drive around or kill some time and then 
call them and we were going out to dinner. 

Thev were going to get a date for Mr. Saflv and we were 
coming back and pick them up and go to dinner. 

Q. Now, when you left West Potomac Park who was 
in the car then? A. Just the three, Mr. Saflv and myself 
and Peigh. 

Q. Yes, and where did you go? A. Went to a place on 
ISth Street, the Keyhole Cafe. 

Q. Did you go there directly from the West Potomac 
Park? A. I’m not sure whether we did or not. I think— 
Q. (interposing) Who was driving the car then? A. 
Chief Saflv was driving and I’m not sure whether we went 
directly there or not, but it wasn’t very long before we 
got there. 

Q. Now, when you got to the Keyhole Cafe it was you 
and Peigh and Safly together? 

Is that correct? A. Yes, sir. 

Q. Now, did you go into the cafe? A. Yes, sir. 

32 Q. Did you have anything to eat or drink then? 
A. We didn’t eat anything, I don’t believe, but we 

drank a beer. 

Q. And how many beers did you drink? A. I had one. 


Q. And how many did Safly and Peigh drink, if you 
know? A. Well, I don’t remember, but about the same 
amount. 

Q. Did you at that time make any telephone calls? A. 
Yes, sir. 

I, as planned before we left West Potomac Park, I was 
supposed to—well, some of us were supposed to call the 
WAVES, and I called them from there before we left. 

Q. Now, when you left the Keyhole Cafe, did you know 
about what time it was? A. It was dark. I guess nine 
o’clock, maybe a little before. 

Q. It was dark at that time? A. Yes, sir. 

Q. Now, could you tell us during this day what the con¬ 
dition of the weather had been? A. Oh, I remember that 
very distinctly because it rained out the picnic. 

It had been raining that day and misty all day. 

Q. And you say it rained out the picnic? A. Yes, 
sir. 

33 Q. Well, when you left the Keyhole Cafe about 
eight or whatever time it was, it was dark. 

What was the condition of the weather? A. It hadn’t 
changed much, only it wasn’t raining hard. It was just 
misty. 

Q. Now, when you left the Keyhole Cafe, who started 
to drive the car and how did that come about? A. Mr. 
Safly asked me to drive, I knowing the city better than him. 
I suppose that’s why he asked me, and so I did. 

Q. And then what occurred? 

When you got in the car, how did you get in the car? 
A. In reference to how we sit? 

Q. Yes, how were you sitting? A. I was driving and, I 
am not positive, but I believe Mr. Safly was next to me 
and then Peigh. 

Q. Then Peigh was on the outside? A. I think that’s 
the way it was; yes, sir. 



Q. (interposing) What street were you travelling? A. 
We were parked on Pennsylvania Avenue when we got in 
the car when we left this restaurant, and we went up Penn- 
svlvania Avenue going west and with the intention of—I 
was driving and I was going to go across Oonstitu- 

34 tion Avenue down by the Memorial on Twenty-Third 
Street, which is a direct route to the WAVES Bar¬ 
racks. 

I went around this circle—I guess it is Washington Circle 
—and several streets leading off, and I took the wrong 
street. 

And, therefore, that’s how I came to go down K Street. 
**##***### 
Q. So that’s how you got on K Street? A. Yes, sir. 

Q. Now, tell us in your own words just what occurred? 
A. Well, I realized that I was on the wrong street when I 
saw all this bridge work, and— 

Q. (interposing) You say you saw bridge work? A. 
Overpass being constructed over this street, K Street. 

Q. Now with reference to this construction, where was 
the construction? A. It was—well, the pilings were 

35 alongside each side of the street, which was going 
to hold, be the brace for the overpass. 

They were constructing on each side of the street. 

Q. On each side of the street? A. Yes, sir. 

Q. All right. What happened? A. And then I realized 
after seeing this that I was on K Street or some other 
street, the wrong street, and realizing this, I knew that we 
wouldn’t get to the WAVES Barracks going this way. 

So then I was looking for a route to get back in George¬ 
town, M Street. That’s what I was looking for, and during 
all of this this accident happened 

Q. Now, how did the accident happen? A. Well, I was 
driving, I guess, pretty much in the middle of the street, 
in the middle of the right hand side of the street. 
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* Q. You mean your left wheels were close to the middle of 

the street? A. Yes, sir. Yes, sir. 

•+ 7 m 7 

And I was—had the windshield wipers on, I remember. 

" And I was driving slow. 

Q. Were your lights on? A. Yes, sir. 

Q. What beam of lights were on ? A. Low beam, I 

36 suppose. I always drive with the low beams on in 

*• the city. I suppose it was low beams. 

* But then as I was driving along this object appeared, 
this big dark object and on the right, the normal way which 
I thought I could pass this object, looked blocked. 

* I just looked walled in, and I didn’t know which way to 

■ go, and I applied the brakes. And I guess being close to 

these tracks or maybe on the tracks, I didn’t get the best 

* result from my brakes. 

In turning, and when I turned before I could miss this 

object, which turned out to be a box car, the right front 

* # ^ 

end of the car collided with the rear left end, yes, of the 

box car. 

Q. Now, when you saw this object, can you tell us how 
far you were away from it? A. I think maybe about thirty 
“ feet. 

* Q. Now, when you saw this object how fast were you 
going? A. About twenty or twenty-five miles per hour. 

Q. You are positive you were not going any faster? A. 
^ Yes, sir. 

* Q. Now, was there any visible light on this object? A. 
I later found out that there was on there somewhere. 

Q. Did you see any light there at the time? A. No, sir. 

* Q. Was there any light visible to you as you drove 

37 down the street? A. No, sir. 

Q. And you were looking in what direction as you 

* drove down the street? A. I was looking straight ahead of 

« me. 

Q. And did you see any reflector there at all? A. No, 
sir. I seen no lights of any kind. 

* Q. And you have good vision? A. Yes, sir. 
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Q. Did you know that there were railroad tracks there? 
A. Yes, sir. I was aware of that. 

Q. Did you know that at any time box cars were parked 
out there? A. Well I had been down there during the day 
and had seen them there switching. They were mostly 
moving there. 

I didn’t know there was any left there overnight. 

Q. You never had been down there at night? A. No, sir. 

Q. And you never had seen any box cars parked 
38 there at night? A. No, sir. 

Q. Now, as a result of this, you said that the right 
hand side of the automobile collided with the left rear on 
the box car. 

Is that correct? A. Yes, sir. 

Q. Now, what happened after that? A. Well, I was just 
dazed momentarily, and Mr. Saflv and Mr. Peigh were, 
appeared pretty much helpless. I got out of the car on 
the same side that they were on and I crawled over them. 

They were both trying to say something, mumbling. And 
I was trying to keep them talking and pull them out. I 
seen they were hurt very bad. Mr. Saflv’s face was covered 
with blood, and I pulled him out and laid him on the street. 

*•*••#•** » 

40 Q. Now, when you applied your brakes, what, if 
anything, happened to your car when you saw this 
object and you applied your brakes? A. I think it must 
have—I must have not got full reaction from the brakes 
or the steering. 

The fact that the tracks were wet and I was driving on 
them or else I crossed them as I applied the brakes and 
something held me momentarily and I didn’t have time to 
miss this box car. 

Q. Now, when you turned to the left, what were your in¬ 
tentions then? A. To pass it on the left side, sir. 

Q. Why were you trying to pass it on the left side? A. 
It just appeared I couldn’t pass it on the right. I seen 
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other objects there of construction and so I immediately 
tried to miss it by passing: it to the left. 

*•*•**•••• 

42 Q. Mr. Griffin, would you tell us the condition of 
the weather with reference to fog? A. It was foggy 

that evening, sir, and misty. 

********** 

Q. And will you tell us with reference to the lights on 
the car, what was the condition of the lights? A. The 
lights were as good as any, I guess. It was a new car. 

********** 

43 Q. Could you tell us with reference to street lights 
in the vicinity of this collision— A. (interposing) 

There, there wasn’t very many street lights there on K 
Street at all. 

Q. Were there street lights visible to you on this particu¬ 
lar night? A. I don’t remember. All I know is they are few 
and far between there. 

Q. That is the street lights? A. Yes, sir. 

44 Cross-Examination 

Bv Mr. Ailes: 

*/ 

********** 

47 Now, at six o’clock you left the Naval Station and 
drove to West Potomac Park. 

48 Is that right, with Safly driving the car? A. Yes, 
sir. 

Q. About how long did that take? A. It must be five or 
six miles. We went directly there, fifteen or twenty-five 
minutes. 

Q. And you were at West Potomac Park not over fifteen 
minutes? 

Isn’t that right? A. That’s correct. 

Q. And you left West Potomac Park and drove to the 
Keyhole Cafe. 



Isn’t that correct? A. Yes. 

Q. Your best recollection is that you drove directly to 
the Keyhole Cafe from West Potomac Park. 

Isn’t it, Mr. Griffin? A. It was very long: ago there, and 
I think— 

Q. (interposing) Well, you went pretty directly there, 
isn’t that right? A. Yes, sir, I think so. 

Q. Now, when you left the Keyhole Cafe you drove di¬ 
rectly to the point of the accident. 

Isn’t that right? A. Yes, sir. I was driving then. 

Q. So that from the time that you got to the Keyhole 
Cafe until the time of the accident you were at the Keyhole 
Cafe except for the time it took you to get from the 
49 Keyhole Cafe down underneath the Freeway. 

Isn’t that right? A. That’s correct. 

Q. And you probably got to the Keyhole Cafe something 
about like quarter of seven. 

Isn’t that correct? A. I think so. 

62 By Mr. Ailes: 

Q. Now, when you got to this box car, Mr. Griffin, what 
blocked your way on the right? A. It seemed, appeared 
walled in. 

These other box cars were parked there. I couldn’t make 
them out as being box cars, but there were objects, bridge 
construction and so forth. It looked blocked, as if I couldn’t 
pass on the right, and therefore, I tried to pass on the left. 

Q. Now, there was a car right here in front of you, the 
one that you ultimately hit, and there was another car 
right here on the siding. 

Do I gather that your point is that the space between 
these two was too narrow? A. Not necessarily the 

63 space, sir. It just looked blocked. 

Q. I mean, where did it seem to be blocked? 
A. Walled in. The whole area on the right hand side of this 
car which I collided with, looked impassible. 


Q. It did look, however, as if you could get between the 
car that you ultimately hit and the box car, didn’t it? A. No, 
sir. It looked blocked. 

Q. Well, now, I wish you would explain to me what you 
mean. 

Those two cars were standing parallel, isn’t that right, 
and they were thirteen feet six inches apart, and the road¬ 
way went right between them. 

Now, what made it looked blocked? A. The fact that these 
other cars were sitting there or objects, and— 

Q. (interposing) What other objects are you talking 
about now? A. The cars. To me they appeared objects 
until I later learned they were box cars, and the bridge 
construction, it was objects there, and it looked impassible 
to the right side, entirely just walled in. So I wanted to 
turn left. 

Q. Well, can you be a little more specific about where it 
appeared to be blocked, Mr. Griffin? 

Could you—do you remember seeing the car on 

64 the siding? A. Yes, I know later that those were 
box cars and I remember seeing them. 

Q. Do you remember seeing it at that time? A. Yes, I 
seen them at that time. That’s why it looked walled in. 

65 Q. Now, where were the objects that you saw 
which appeared to block the highway to you? A. It 

seemed parallel, or just a little beyond the box car which I 
collided with. 

Q. Now, did there—did this street look blocked here? 
A. Yes, sir. That area (indicating) looked blocked, and the 
whole— 

Q. (interposing) Would that have been caused from 
your angle that you saw it, the side of this car (indicating) 
and didn’t know where it was in point of view of space 
with relation to this one (indicating) ? A. Not necessarily. 
It was several things that interfered with, objects which 
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wore later box cars and the bridge construction and the, 
and it just looked walled in. 

Q. Now, please tell me where the bridge construction was 
that you saw with relation to this portion back that was 
sitting there (indicating)? A. It was all along the 

66 side of the street there (indicating). I think this, 
they had some places dug up where they were put¬ 
ting tilings in. 

Q. That’s back here (indicating). 

You didn’t see anv bridge construction bevond this car 
or between this car (indicating) and the car in the center 
of the street, did you? A. No, oh, no. 

Q. So any bridge construction you saw would have been 
back in here (indicating)? A. It was—the bridge construc¬ 
tion was all along that street at that time. 

Q. I say, there was none between these two cars, was 
there? A. No, no, sir. 

Q. So that any you saw—obviously you couldn’t see 
through this (indicating) box car. 

So any you saw would have been in here (indicating) 
somewhere. 

Isn’t that correct? A. And alongside the cars. 

Q. Now, please tell me what you mean by alongside of 
the cars. A. The cars were sitting along the right, for right 
hand side of the street there, and the construction is just 
alongside of the cars. 

67 Q. Well, there certainly wasn’t any between the 
two cars? A. No, sir. It was to the right side of the 

cars, all the bridge construction. 

Q. You mean, behind them? A. Well, parallel with them, 
that whole right hand area looked blocked. 

Q. I understand that, but I am just trying to find what 
was blocking it. 

You didn’t see anything between the two cars? A. No, 
sir. 
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68 Q. What would you say your visibility was that 
night, in terms of how many feet you could see some¬ 
thing straight ahead of you, unlighted, let’s say? A. Un- 
liglited visibility? 

Q. That’s right. Xo, in your headlights? A. Oh, how 
far I could see it with the headlights that night? 

Is that your question, sir? 

Q. Yes. 

How far in front of you do you suppose you could 

69 pick up an object in your headlights? A. Well, it 
was various because of street lights and other city 

lighting. 

It was—make it vary at that particular place. It was 
foggy from the river and the street lights were few and 
far between and— 

Q. (interposing) I mean, right down there (indicating) 
is where I mean? A. And I was driving on low beams. 
I doubt that you could pick up an object over forty or 
fifty feet. 

Q. You think that’s the absolute outside limit on what 
your visibility was as far as an unlighted object in front 
of you, on the basis of your headlights? A. It could have 
been a little more, but then visibility was impaired a lot 
there by various things. 

Q. Would you say that is the greatest it could have been, 
fifty feet? A. I wouldn’t say it, it was the greatest. I 
can’t be sure. 

Q. What would be your estimate as to what would be the 
outside? A. I don’t remember right now, how foggy it 
was, and I couldn’t say for sure, sir. 

Q. Yes. 

Well, would you say fifty feet was a fair approxi- 

70 mation of it? A. Fifty feet or maybe a little far¬ 
ther. 

Q. However, you didn’t actually see this box car until 
thirty feet. 

Is that right? A. I think that’s right; yes, sir. 
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Q. Have you any explanation as to why that is? 

Could it have been that you just happened not to be 
looking there or was there anything that obscured that box 
car ? A. I have no explanation of that; no, sir. 

Q. Now, Mr. Griffin, you said earlier something about 
there being a light on the car, and I would like to ask you 
to testify on the basis of your own knowledge on this thing. 

Was there a light or a reflector on there so far as you 
know? A. I understand there was. 

Q. Please testify on the basis of what you, yourself, 
observed ? A. The Police Officer there asked me if I seen 
any lights on this car, and I told him “no, sir”, and he 
pointed out a little white light or something, I remember, 
on the right hand side of the box car. 

And other than that, I have no recollection of any lights. 
Q. You didn’t go over—and you were too busy to go 
looking for that thing? A. Yes, sir. 

71 Q. So that’s all you know about it? 

Is that correct? A. (The witness nodded affirma¬ 
tively.) 

Q. Xow, did Mr. Safly or Mr. Peigh in any way criticize 
the way you were driving the car going down through 
there? A. No, sir. 

*##* •*#**## 

72 Q. Xow, let me ask you this: 

How do you remember your speed, the speed at 
which you were driving the car? A. I remember I was 
driving very slow because of the weather conditions were 
bad and the speed limit there was, I think it was twenty- 
five miles per hour there in just the District. 

73 And that’s the reason I remember my speed pretty 
well. 

Q. You weren’t actually checking the speedometer when 
you were coming down there? A. Oh, no, sir. 

Q. TCere you? 

Now, when you were down there in the daytime, when 
you saw the railway operations taking place, you realized 


that that was a pretty dangerous place to drive a car under 
those conditions, didn’t you? A. In the daytime? 

Q. Yes. A. They have brakemen, switchmen, and people 
there in the daytime to direct traffic, and I didn’t consider 
it dangerous. 

I was driving a Government vehicle, and I didn’t, no, 
sir, I didn’t think it was reallv dangerous. 

Q. Well, all I mean is that those trains look pretty big 
compared to automobiles when you are driving in there, 
don’t they? A. That’s true, sir. 

Q. And when they arc moving around the space looks a 
little bit confined. 

Isn’t that right? A. Yes. 

80 Omer A. Safly 

**♦♦#****# 

51 Direct Examination 

By Mr. Clark: 

Q. Now, Mr. Safly, let’s try and see if I can hear you. 
State your full name, please. A. Omer Adams Safly. 

********** 

52 Q. And on July 31st of 194S, how long had you 
been at the Arlington Naval Annex in Arlington, 

Virginia ? A. Approximately three weeks. 

********** 

53 Q. What was its mechanical condition with par¬ 
ticular reference to brakes and lights? A. Excel¬ 
lent. 

Q. Now, at Arlington Naval Annex, did you make the 
acquaintance of Buel Griffin and Clarence Peigh? A. Yes, 
sir. 

Q. What position did they have at Arlington Naval An¬ 
nex? 

Do you know? A. They were in the ship’s company 
there. I mean, with the maintenance work. 
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Q. And were either of those boys under your direct 
supervision? A. Yes, they were under my direct super¬ 
vision. 

Q. Which one? A. Both of them. 

Q. Both of them were. 

And I think you told us that you were a Chief Electri¬ 
cian’s Mate? A. Y’es, sir. 

Q. Now, on the 31st of July, were you aware of a picnic 
being held at the Radio Station? A. Yes, sir, I was aware 
of a picnic being held at the Radio Station. 

Q. Did you attend that picnic? A. No, sir. I wasn’t 
there. 

S4 Q. What—did there come a time that you and 
Peigh and Griffin got together that day? A. Yes, 

sir. 

#**•#••••• 

Q. Tell us how it occurred that you and Safly and Peigh 
—I mean, you and Griffin and Peigh got together on that 
occasion. A. Well, it was the afternoon of Saturday, July 
31st; they asked me to take two WAVES and themselves 
to the WAVES Barracks in Washington, D. C. 
*••«•••#•• 

85 Q. Now, did you drive Griffin and Peigh and the 
two WAVES to the WAVES Barracks on this 
night? A. Yes, sir. 

Q. Could you tell us approximately what time you left 
the Radio Station? A. It was after dark. I would say 
around seven o’clock, or maybe later. 

Q. And do you know of any arrangements being made 
that vou were to again contact these WAVES on that 
night? A. Yes, sir. 

Q. What arrangements were made? A. Mr. Griffin— 
they were to get a date for myself. 

Q. And how were you to communicate with them? A. 
We were to call them later. 

Q. When you left Arlington Radio Station, you went to 
the WAVES Barracks. 
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Is that correct? A. Yes, sir. 

Q. You were driving the car? A. Yes, sir. 

Q. And did you go directly to the WAVES Barracks? 
A. I believe so, sir. 

Q. Now, when you got there, do you recall how 
S6 long you stayed? A. No, sir. 

Q. When you left the WAVES Barracks what, if 
anvthing, did you do, and who was w T ith vou? A. Mr. Grif- 
tin and Mr. Peigh and myself, and we drove around Wash¬ 
ington for some time. 

Q. And then where did you go to? A. We later went 
to the Keyhole Cafe which, I think, is on Pennsylvania 
Avenue. 

Q. And do you know what time you got to the Keyhole 
Cafe? A. No, sir, I don’t. 

Q. Was it dark at the time you got there? A. Yes, sir. 
Q. Now, did you have anything to eat or drink while you 
were in the Keyhole Cafe? A. I believe I had a sandwich. 
I am not sure about that. 

Q. Did you have anything to drink while" you were 
there? A. Yes, sir. 

Q. What did you have to drink? A. I had two bottles 
of beer. Two beers. 

Q. What did Griffin have to drink, if you know, while he 
was there? A. He had one bottle of beer. 

Q. And what did Peigh have to drink, if anything? A. 
I believe he had tw^o. 

87 Q. Now, how—why was there a difference be¬ 
tween your having two and Griffin only one there? 
Can you tell us that? A. Yes. He had gone to make a 
phone call and while he was gone we ordered another 
beer. 

#•••••*•** 

Q. Did either Peigh or Griffin, and especially Griffin, 
show any evidence to you of being in any degree intoxi¬ 
cated? A. No, sir. 
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Q. Did you see anything wrong with them at all? A. No, 
sir. 

Q. Now, when you came out of the Keyhole Cafe, 
what occurred then? A. I asked Mr. Griffin to drive 
because I thought he was more familiar with the city than 
I was. 

Q. And did he consent to do that? A. Yes, sir. 

**#*#**•#* 

Q. Can you tell us the speed at which Griffin was driv¬ 
ing the automobile from the time he left the Keyhole Cafe 
until the time that this accident occurred? A. Not ex¬ 
actly. I would say within twenty miles per hour. 

89 Q. You mean, which, within that he was not going 
in excess of twenty miles per hour? A. That’s right. 

Q. Now, tell us in your own words just what you know 
about the happening of the accident in which you were a 
passenger in the car? A. I know very little. 

It was dark. It was raining. A lot of mist, possibly the 
fog, I am not sure which it was. I felt the impact of the 
car and that was it. 

Q,. Did you—as you were riding down the street, were 
you looking in any direction? A. I was looking straight 
ahead, sir. 

Q. You were looking straight ahead. 

And as you looked straight ahead, were there any lights 
in front of you? A. No, sir. 

Q. Did you ever see the object with which the car in 
which you were riding collided? A. No, sir. 

Q. You never did at all? A. No, sir. 

Q. Did you notice anything about Griffin’s driving that 
would give you concern on that night? A. No, sir. I 
didn’t. 

90 Q. Now, after this accident occurred, what hap¬ 
pened to you? A. I was knocked unconscious from 

the accident. 

Q. Now, when did you regain consciousness? A. In the 
Bethesda Naval Hospital. 
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Q. And when was that? A. The following morning, 
Sunday morning. 

Q. Now, did you learn, well—strike that. 

What was your condition when you regained con¬ 
sciousness on Monday morning? A. I was bandaged up 
and— 

Q. (interposing) And tell us how you were bandaged? 
A. I had bandages completely around my head. 

Q. Is that the only way you were bandaged? A. Yes, 
sir. That was all. 

Q. Was your jaw in any way made secure? A. From 
my mouth on up it was bandaged tight. 

Q. How about below your mouth? A. No, it was, it was 
nothing on the lower part of the jaw. 

Q. Could you use your lower jaw? A. No, sir. 

Q. I mean, you couldn’t move it? A. No, sir; I couldn’t. 

Q. What was your condition with reference to 
91 pain on the morning that you regained conscious¬ 
ness? A. I had very terrific headaches. 

Q. Have any other pain in or about your body? A. I 
ached all over. 

Q. Now, how long did you remain bandaged in the hos¬ 
pital at Bethesda? A. Approximately three weeks. 

Q. During that period of time, how did you eat? A. I 
was fed intravenouslv. I was fed intravenouslv bv a 
needle in the either arm. 

Q. Did you take any nutrition by mouth at all? A. No. 

Q. Now, did there come a time that you did—that you 
were able to take nutrition by way of vour mouth? A. 
Yes, sir. 

Q. When was that? A. It was after approximately four 
weeks. 

Q. Now, did you have any broken bones? A. Yes, sir. 

Q. What bones? A. The right side of my head above 
my right eye and my nose was broken, and some fractures 
below the eye, I think. 




30 


Q. Did you have any marks on the left side of your 
head? A. Yes, sir. I have a two inch scar above my left 
eye. 

Q. And will you come down here to me and walk 

92 slowly back facing the jury so that they can see it? 

(Thereupon the witness passed in front of the 

jury.) 

By Mr. Clark: 

Q. Now, is this (indicating) the scar that you indicate 
on the left that starts at the point of my finger and goes 
down to vour evebrow? 

Now, is this the scar that you indicate on the right side 
of your head that goes down to the right side of your 
eyebrow that was broken? 

Is this (indicating) position of your facial bones in¬ 
jured? 

Is this depression (indicating) of your eye, the sinking 
back in your forehead, a result of this accident? A. Yes, 
sir. 

Mr. Clark: Will you go back now? 

(Thereupon the witness resumed the witness stand.) 

By Mr. Clark: 

Q. What was the condition of your right eye prior to 
the accident? A. I had twentv-twentv vision. 

Q. What was the condition of your eye with reference 
to being out and level with your other eye? A. They were 
both the same. They were both normal. 

Q. Now, who was your principal physician at Bethesda 
Naval Hospital? A. Doctor Ledvard. 
###*••#•#• 

93 Q. And how long did you stay in Bethesda Naval 
Hospital before you left for any purpose? A. Seven 

months. 
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Q. Didn’t you have a convalescent leave during that pe¬ 
riod of time? A. Yes, sir. I had thirty days convalescent 
leave. 

Q. Now, when did you have thirty days convalescent 
leave ? 

********** 

A. It was in November of the same year. 

Q. Then you stayed in the hospital continuously from the 
31st of July until November and then you had thirty days 
convalescent leave? A. Yes, sir. 

Q. Now, prior to this hospitalization, what was the gen¬ 
eral condition of your health? A. Excellent. 

Q. IIow long prior to this accident had you reenlisted? 
A. One year. 

Q. Now, at that time did you have a physical examina¬ 
tion? A. Yes, sir. 

-»*•**••*•• 

94 As a result of the examination when you reen¬ 
listed into the Navy, did they find anything wrong with 
you? A. No, sir. 

Q. Did they examine your lungs at that time? A. Yes. 
Q. Did they examine your head and eyes? A. Yes. 

Q. And what was the condition of your eyes at that 
time? A. Twenty-twenty. 

Q. And what was the condition of your lungs at that 
time? A. I wasn’t told, but apparently they were all right. 

Q. You were accepted into the Navy as a Chief Machinist 
—as a what? Chief Electrician? A. Yes, sir. 

Q. Yes. 

What was your rate of pay while you were in the Navy 
as a Chief Electrician? A. $285. 

**•**•#**• 

95 Q. What was the condition of your right eye, right 
after the accident? A. The vision was impaired 

very much. 




Q. Now, how is it now? A. It is still impaired. 

Q. Have you recently had it examined? A. Yes, sir. 
Q. When was the most recent examination? A. Three 
days ago, I believe, sir. 

Q. Three days ago. 

Was that examination made in the District of Colum¬ 
bia? A. Yes, sir. 

Q. Were you told at that time the condition of your 
right eye? A. Yes, sir. 

Q. What was the condition? A. It was much weaker 
than the left. 

Q. Do you know the amount of panel and forward vi¬ 
sion? A. I believe it is 20/50, compared to 20/20. 

Q. Now, if you take your hand and put it over your left 
eye, can you see me standing here? A. Yes, sir. 

96 Q. Can you make out my features? A. Very 
faintly, sir. 

Q. Can you make out the features of my face from the 
distance you are there? A. Not clear, no, sir. 

Q. Now, put your hand over your right eye and tell 
me whether or not you can make out my facial features. 
A. Yes, sir; I can. 

Q. No trouble at all? A. No trouble, at all. 

##««••#•#• 

98 Samuel M. Becker 

Direct Examination 
By Mr. Clark: 

Q. Doctor Becker, will you state your full name, please, 
sir? A. Doctor Samuel M. Becker. 

Q. And what is your occupation or profession? A. Phy¬ 
sician, M.D. 

Q. And where do you practice? A. Washington, D. C. 

Q. And how long have you been a licensed practitioner 
of medicine in the District of Columbia? A. Over 27 

99 years. 
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Q. And what medical school did you attend, Doctor? 
A. George Washington University Medical School, Wash¬ 
ington, D. C. 

Q. And did you do any intern work— A. (interposing) 
I did. 

Q. Where? A. I did work at Sibley Memorial Hospital, 
Washington, D. C., and I have done postgraduate work at 
the New York Postgraduate Medical School and Hospital, 
New York City. 

Q. Have you done any other postgraduate or any spe¬ 
cialty of any kind? A. Well, my specialty is confined to 
the examination and treatment of injury cases; that is, 
evaluation of injuries, rating of injuries and relationship 
of injury to illness. 

Q. And how—over what period of time have you been 
engaged in that specialty? A. Practically the 27 years of 
my practice. 

Q. Directing your attention to last week, did you have 
occasion to examine Mr. Omer Safly? A. I might refer to 
my records. 

My original record says, examined by me on October 17th, 
1953 in my office. 

Q. At the time you examined Mr. Safly did you have the 
benefit of certain records from the Navy Department 
100 and the Veterans’ Hospital at Corona, California, 
Long Beach, California? A. I did, sir. 

Q. And prior to or after the examination did you review 
those records? A. During the course of the examination 
and following my examination I reviewed those records. 

Q. Yes, sir. 

Now, Doctor, bearing in mind those records, as those rec¬ 
ords indicate, did you diagnose Mr. Safly as suffering from 
any particular disease at this time? A. Well, at the disease 
proper, it was my opinion that he had had an arrested case 
of tuberculosis. 

Q. And now, Doctor, bearing in mind those records, your 
review of them, your examination of Mr. Safly, and bearing 



34 


in mind that prior to the 31st day of July of 1948, Mr. 
Safly’s history was negative as to tuberculosis, that he had 
had at least two enlistments in the United States Xavy 
and had been examined the last time about a year prior to 
the time of this accident occurring, and that this accident 
occurred in which he suffered fractures of his facial bones 
and injuries to his eye, and some four or five months later 
the tuberculosis developed. 

In your opinion, Doctor, is there any relation between 
the trauma and the development of the tuberculosis? 

101 A. Keeping in mind the extent of injury which this 
gentleman sustained, I felt that there was some 

causal relationship between the pulmonary tuberculosis 
which he did develop and the accident features of this situ¬ 
ation. 

Q. What led you to that conclusion? A. It is agreed 
that he did sustain severe injuries about the head and face. 
Associated with this injury there is a history that he had 
had hemoptysis, which is the coughing up of blood. 

That blood came from the lung tissues. There is an indi¬ 
cation that he had sustained some injury involving the lung. 

We know this, that although this lung development did 
not manifest or show itself up until several months later 
the authorities do say that such a situation is not an un¬ 
usual course of events; that the amount of hemorrhage and 
the extent of injury is actually no indication as to Avhether 
or not that will be a short term or long term incubation 
period of the tuberculosis. 

Q. Then it is not uncommon for bleeding from the lungs 
which indicates an injury to be a direct cause of tubercu¬ 
losis. 

Is that correct? A. I say not the direct cause, but the 
direct exciting factor. 

Q. Now, what do you mean by that? A. Well, we know 
that one must have the tubercular organism, tuber- 

102 culosis germ, to be the exciting, to be the real cause 
of tuberculosis. 
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The accident didn’t put the tuberculosis germ there. But 
I felt that the accident had been the exciting, fomenting 
cause of the lighting up of -what apparently might have 
been a quiescent or tuberculosis organism. 

May have been there without any symptoms. That, I 
couldn’t say. 

Q. In your opinion, that’s what occurred in this case? 
A. I believe so. 

Mr. Clark: You mav examine. 

Cross-Examination 
By Mr. Ailes: 

Q. Doctor, I am afraid that I didn’t understand what you 
said. 

Did you say that this blood that Mr. Safly coughed up 
was a result of the accident? 

********** 

103 The Witness: I have here a report which was 
turned over to me in connection with his hospitaliza¬ 
tion, admission at the U. S. Naval Hospital, Bethesda, 
Maryland. 

By Mr. Ailes: 

Q. Doctor, you might identify the date which this refers 
to now. 

You are going to read, as I understand it, from the re¬ 
port that was made of what happened to Mr. Safly imme¬ 
diately upon his admission to the hospital. 

Isn’t that correct? A. This was probably taken from the 
hospital records. 

Q. All right, but this relates to what took place on, say, 
August 1st or July 31st? A. May I say this: It starts out 
by saying (reading) 

This thirty-one year old white male was admitted to this 
activity on 31 July 1948—which, I understand, was the date 
of the accident. 

Q. Right. A. (reading) With various diagnoses. 
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Then it goes on to say: The patient has been unconscious 
but had recovered consciousness prior to arriving at the 
hospital. On admission the patient appeared to be in an 
acute distress. 

There were multiple scalp lacerations. It was pal- 

104 pable—that is the type you feel. 

Compressed fracture of the right frontal bone. 
There were numerous lacerations about the right eye. 
There was noted an oozing of blood from the left ear with 
several lacerations of the canal. 

During the examination the patient vomited blood. There 
was, however, no other sign of internal injuries, 
lie has the rest of it. 

Q. All right. 

Xow, will you answer my question, if you please? 

The Court: Would you like to have the question read ? 
The Witness: I would like to have it read once more. 
The Court: Mr. Reporter, would you read the question, 
please? 

The Reporter (reading): 

“Q. Doctor, I am afraid that I didn’t understand what 
you said. 

Did you say this blood that Mr. Safly coughed up was a 
result of the accident?” 

By Mr. Ailes: 

Q. I will clarify that question to this extent: 

I understood vou to sav in vour direct testimony that 
some months after the accident that Mr. Safly coughed up 
blood, and it was your—and then you made some connec¬ 
tion between that and the accident. 

105 And that is what I undertook to ask you about. A. 
If I may again read from the same paper it states 

here— 

Q. (interposing) Well, first of all, what you just read 
had nothing to do with whatever he did some months later, 
did it? A. In answer to your question right now I want 


to verifv and show vou whv I came to the conclusion about 

f mf m/ 

the coughing up of the blood. 

Q. All right. A. Here we have the story that within a 
reasonable time, I would say, within several hours of the 
time of the accident he brought up this blood. 

Q. Right. A. Then it follows there was, however, no 
other internal—signs of internal injury. When they say 
that they have reference apparently to abdominal injury. 

Therefore, in the absence of abdominal injury, I came to 
the conclusion that this was lung injury, lung hemorrhage. 

Q. I take it it was impossible that Mr. Safly could have 
swallowed any blood that could have been in his throat or 
mouth as a result of this accident, that was about his head. 

Is that possible? A. It is possible, yes. 

Q. Isn’t that what rather frequently happens in 
106 the case of a head injury of this character? A. Yes. 

It happens. 

Q. Well, now, what conclusion—do you draw the conclu¬ 
sion that this tuberculosis was the result of this accident 
from the fact that he coughed up blood when he was brought 
in? A. At no time have I taken the situation or position 
that the accident caused tuberculosis. 

I state that the accident could have fomented or aggra¬ 
vated or lighted up a quiescent— 

Q. (interposing) Let’s get back to my question. 

Do you take the position that this accident fomented the 
tuberculosis because of the fact that he coughed up blood? 

A. I take the position that this accident fomented a tu¬ 
bercular situation. I do not base it directly on the fact that 
he just brought up the blood. 

Q. All right. What do you base it on? A. I base it on 
the overall picture of severe head injury followed by the 
bed rest, followed by the fact that he did develop a cough, 
brought up blood, has a negative family history— 

Q. As of what time are you talking now, about bringing 
up the blood? A. The report here says on February 1st. 
1949, the patient began to cough up blood. 
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Q. Do I gather that—this is the question I tried to 

107 ask you in the first place. 

Do I gather that it is your testimony that he 
brought up blood on February 1st as a result of some in¬ 
jury that he received on July 31st? A. He brought up 
blood on February 1st because he had an active tubercu¬ 
lar— 

Q. (interposing) So that has nothing to do with the acci¬ 
dent. 

Isn’t that correct? 

The blood that he brought up then was the result of the 
fact that he had tuberculosis, not the direct result of any 
injury. 

Isn’t that correct? A. Let me straighten this out. 

I feel that he brought up blood as of February 1st, 19-19, 
because of an active tubercular condition. 

Q. Right. A. Which active tubercular condition was sys¬ 
tematic at that time, giving various—fever, sweat, loss of 
weight, and so forth, that goes hand in hand with tubercu¬ 
losis, but which active tuberculosis was not present at the 
time of the accident. 

Q. Yes. In other words, it certainly is no indication that 
tuberculosis was the result of an accident? 

Certainly the fact that he coughed up blood on February 
the 1st doesn’t have anything to do with proving 

108 that this tuberculosis resulted from an accident or 
was even influenced in any way by an accident, 

does it? 

The coughing up of the blood was the result of tubercu¬ 
losis. 

Isn’t that correct? A. If you will do this: Break the 
question down for me. First we will go into the cause of 
tuberculosis in this instance. 

You are putting them all into one question. 

In answer to the question about whether or not the acci¬ 
dent caused tuberculosis, the answer is, no. 

Whether or not this—if I may go ahead? 


The Court: Yes, certainly. 

The Witness: In answer to your position relative to the 
relationship between this accident and the situation which 
did develop into a tuberculosis, it was my opinion that tiie 
accident aggravated it, lighted it up, stirred up a tubercu¬ 
lar condition. 

By Mr. Ailes: 

Q. Yes. 

Now, Doctor, when Mr. Clark asked you why you reached 
that conclusion that there was any relationship between this 
tuberculosis and the accident, one of the things you re¬ 
ferred to was the fact that the patient had coughed up blood 
some months later. A. No. He brought up blood immedi¬ 
ately following the accident. 

109 Q. Well, I understand that— A. (interposing) 
I have already stated that. 

Q. Yes. But, Doctor, in your first statement you said 
that he brought up blood some months later and that was 
some indication that there was a relationship between the 
accident and the tuberculosis. 

Now— A. (interposing) I didn’t say that. No, I didn’t 
say that. 

The Court: Just a minute. Both of you gentlemen can’t 
talk at the same time. 

By Mr. Ailes: 

Q. All I say is if that’s not the case, just say so. 

There is no relation between the fact that he brought up 
blood some months later and this accident. 

Isn’t that right! A. You have quoted me wrong, sir. 

The Court: Well, now, vou state what vou did saw 

The Witness: I did say that the fact that he coughed up 
blood several months later demonstrated, it clearly showed 
that he was in a very active stage of tuberculosis. 




By Mr. Ailes: 

Q. Right. A. But the fact that he brought up blood im¬ 
mediately following the accident did not indicate that he 
was in a stage of tuberculosis. 

110 Q. Of course not. A. That was part of the injury. 

Q. All right. Well, now, then— 

The Court: (interposing) Just a minute. 

Had you finished? 

The Witness: Yes. 

Mr. Ailes: I don't want to interrupt the Doctor, but it 
seems to me that either I just didn’t hear him right the 
first time or that this is different. 

By Mr. Ailes: 

Q. Let me ask you this: 

The fact that he brought up blood on February 1st clearly 
demonstrated that he had tuberculosis at that time, but it 
proves nothing as to the cause of the tuberculosis or what 
could have activated tuberculosis, does it? A. To my mind, 
as a doctor, it indicates to me that the situation which was 
present as of February the 1st, 1949, when he brought up 
this blood, which at that time showed that he had an active 
tuberculosis, going back in retrospect, I feel that this was 
the end result of a situation which started several months 
preceding. 

Mr. Ailes: If your Honor please, I don’t think the doc¬ 
tor is even trying to answer the question that I have asked 
him. 

111 I have asked him that four times. 

The Court: I think that you put too much in your 
question. If you just ask him the question and not try to 
argue with him— 

Mr. Ailes (interposing): Well, I certainly don’t want to 
do that. 

The point T am trying to get at, because I think this is 
what he testified in the first place, is simply this: 


41 


The doctor testifies or reads from the record that Mr. 
Safly brought up blood February 1st. 1 understand that 
that demonstrates that he had tuberculosis as of that time, 
certainly. 

The Court: Well, now, don’t tell us what you understand. 
Just put to the doctor the question that you want him to 
answer because what vou understand mav not be what he 
understands. 

Mr. Ailes: Well, I think there is a complete breakdown 
of understanding. There is no argument about that. 

By Mr. Ailes: 

Q. Let me ask it this way: 

Doctor, from the fact alone that Mr. Safly brought up 
blood on February 1st, can you reach any conclusion with 
respect to what activated the tuberculosis? A. In answer 
to that question I want to give some additional informa¬ 
tion. 

If you will add keeping in mind that there was an acci¬ 
dent of six months preceding and keeping in mind the in¬ 
formation which I have concerning the nature and extent 
of injuries which he did sustain arising out of this 
112 accident, then I can answer the question. 

Q. Well, Doctor, I am trying to ask you—you cer¬ 
tainly can testify as to that and have, I think, about what 
your general opinion is about the circumstances here. 

But what I have tried to ask you is a simple question of 
whether the fact that Mr. Safly brought up blood on Feb¬ 
ruary the 1st is, itself, indicative in any way of what acti¬ 
vated the tuberculosis in this case? A. One can’t answer 
that question without having the other information. One 
must have the other information. 

Mr. Ailes: If your Honor please, I think that’s all I can 
try to get that question answered. I think that’s as clear 
as I can state it. 

The Court: Well, I think that he has answered it. 

Mr. Ailes: I will drop the subject. 
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By Mr. Ailes: 

Q. Doctor, have yon done work in the field of tubercu¬ 
losis? A. 1 have confined my opinions to the relationship 
of tuberculosis to injuries. I have written opinions on them. 

Q. Will you tell me—I don’t understand what you mean 
by saying that you specialize or you do work in the rela¬ 
tionship— A. (interposing) My work is confined—1 shall 
give you an instance of, well, say, bone tuberculosis. I ex¬ 
amine and treat bone tuberculosis. 

113 As far as chest tuberculosis is concerned, I do not 
treat anv chest tuberculosis. 1 treat that antfie of 

tuberculosis which is concerned with injury. 

Q. For what purpose do you make these studies of the 
relationship between injury and other diseases? A. That’s 
my—part of my work. 

Q. Well, I say— A. (interposing) My work is con¬ 
cerned with injury, and we know there is a cause or rela¬ 
tionship between injury and disease. 

Q. For whom do you do this work? A. I do that for 
anybody that comes along. 

Q. Do you mean you do that in relation to cases that are 
tried in Court? A. I do that in relation to cases of injury 
which come into my office. 

Q. Who brings them in? A. They may come in them¬ 
selves. They may be brought in. They may be referred to 
me by— 

Q. (interposing) Have you testified in Court before, 
Doctor? A. Yes, sir. 

Q. On few occasions or on many occasions? A. I guess 
on an average number of occasions, depends. 

114 Q. What does that mean? A. When I say an aver¬ 
age, I—my line of work brings me into Court fre¬ 
quently. 

Mr. Ailes: Frequently. That’s all. 

**•••••••• 
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119 Mr. Clark: This, if it please the Court, is the dep¬ 
osition of Doctor Walter William Ledyard of the 
Naval Medical Center. 

(Thereupon the deposition of Doctor Walter William 
Ledyard was read into the record.) 

***•*••*«• 

[Marginal folios of this deposition refer to the page numbers of the 
reporter’s transcript.] 

2 Dr. Walter William Ledyard 

was called on behalf of the plaintiffs, * • • 

*##*#*#*#** 

By Mr. Clark: 

Q. You are a doctor? A. Yes, sir. 

Q. Where did you go to medical school? A. University 
of Illinois. 

Q. When was that? A. I graduated in 1945. 

Q. Did you do intern work? A. Yes, sir, I interned in 
the United States Navy, at the U. S. Naval Hospital at 
Jacksonville, Florida, and at Bethesda, Maryland. 

Q. Do you have any specialty, Doctor? A. Neurological 
surgery. 

Q. Did you have any special training with reference to 
that specialty? A. Yes, I had 2V-> years with Dr. Mclnerny 
at the National Naval Medical Center, and since I left the 
Navy in June of 1950 I have been with Dr. Crutch- 

3 field at the University of Virginia. 

Q. In what States are you licensed to practice 
medicine? A. I am licensed in the State of Illinois. 

Q. How about the State of Virginia? A. My license is 
not required as long as I am on the house staff at the 
University of Virginia. 

Q. What are your present duties on the house staff at 
the University of Virginia? A. I am the senior assistant 
resident neurological surgeon. 
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Q. You stated that you were in the Navy. Were you in 
the Navy as a doctor? A. Yes, sir. 

Q. When did you enter the Navy? A. Immediately upon 
my graduation from medical school. 

Q. During your tour of duty in the Navy, were you sta¬ 
tioned at the Bethesda Naval Medical Center? A. I was. 

Q. When was that ? A. It was sometime in February of 
1946 to June of 1950. 

Q. Now, directing your attention to the 31st of July, 
1948, did you have occasion to see Omer A. Saflv, Buel C. 
Griffin, and Carl N. Peigh? A. I did. 

Q. Do you recall what time of night you saw them, 

4 or day, approximately? A. It was late in the eve¬ 
ning, but I don’t recall the exact time. 

Q. Could you tell us whether it was before midnight or 
after midnight? A. Not without referring to the records. 

Q. Do you have such records that you can refer to that 
would refresh vour recollection? A. I believe so. 

Q. Will you do that? A. It must have been just after 
midnight. 

Q. Did you see the three of them at approximately the 
same time? A. Yes. 

Q. Taking the plaintiff Safly, will you describe to us 
his condition at the time you saw him? A. At the time I 
saw him, he had recovered consciousness, although he was 
still stuporous. He had a compound, comminuted de¬ 
pressed fracture over the right side of his skull, and 
multiple lacerations of his skull. 

Q. Were there any other injuries to his body that you 
observed, except the injuries to his head? A. As I recall, 
he had only a few minor abrasions, and perhaps lacera¬ 
tions. 

Q. As a result of seeing him, what if anything 

5 did you do? A. He was taken to the operating room 
and a debridement and decompression of his frac¬ 
tures was done. The lacerations were debrided and closed 
with the exception of the inter-orbital fracture. Accord- 
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ing to the x-rays he had blood in his right maxillary sin¬ 
uses, and it was for that reason inadvisable to attempt open 
reduction of the infer-orbital fractures at the time of the 
operation. 

Q. What was the reason for not doing it at that time? 
A. Well, the sinuses are always potentially infected, and 
to have opened the sinuses in an attempt to reduce this 
fracture would have increased the possibilities of infecting 
the entire wound. 

Q. You described the fractures of his skull. Tell us 
where they were and, as nearly as you can, a description 
of the condition he was in when you saw him. A. Well, 
the comminuted fractures involved his right frontal bone. 

Q. What is his right frontal bone? Where is it on the 

body? A. Well, it is the portion of the skull which is 

commonlv called the forehead; that would be the easiest 
— 

way to describe it. It is also the portion of the skull that 
forms the super-orbital ridge, the area just underneath 
the eyebrow. 

The fractures also included the zygomatic process 
6 of the temple bone, which is the outer portion of the 
eye socket. 

It also included the zygomatic bone, which is the lower 
outer portion of the eye socket, and also included the 
maxilla, which forms the lower portion of the eye socket. 

The fragments of the bone were depressed, although 
none of them were driven through the dura. 

Q. What is the dura? A. The dura is the outer coating, 
the outer protective coating of the brain. 

Q. Now, I believe you said that the portion of the frontal 
bone above the eye you called what bone? A. That is the 
frontal bone, the portion just above it, the super-orbital 
ridge. 

Q. Will you tell us whether or not all of that bone was 
there, or whether some had been knocked away or re¬ 
moved? A. Some of it had been fractured into small 
pieces which were driven inward, and in the operation these 
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small pieces were of course removed, since they are always 
potentially infected and since they will not heal if they are 
left in their abnormal position. 

Q. AVas the condition which you found there one which 
affected the eye? A. It affected the eye in so far as the 
fractures about the orbit displaced the eye inferiorally, 
that is, the loss of the bony structure which norm- 

7 ally holds it in position, plus the supporting tere- 
orbital fat which normally surrounds the eve and 

holds it in position—a portion of this fat was lost, and 
because of the fractures and the loss of this blood the eye 
drops out of its normal position, as a result of which the 
patient sees double. 

Q. Do you recall approximately how long Safly remained 
in the hospital? A. In the neighborhood of — 

Q. (interposing) That is, at the Bethesda Naval Hos¬ 
pital. A. Somewhere in the neighborhood of four or five 
months. 

Q. Did you attend him all during this period of time? 
A. Yes. 

Q. AYhat was his condition immediately after the opera¬ 
tion, and what treatments was he given? A. His condition 
was approximately the same as that of most any patient 
with a severe compound fracture. He was for quite some¬ 
time nauseated, with recurring vomiting, and was fed intra¬ 
venous foods—how long we did that I don’t recall. 

Q. Could you tell us approximately how long he had 
intravenous feedings? A. No, I cannot tell you exactly. 

Q. Can you refer to your notes and refresh your recol¬ 
lection as to how long he had intravenous feedings? A. 
I think perhaps there is such a note in here. It 

8 would have helped to have had the hospital record. 
I cannot tell exactly from these records. The hos¬ 
pital record would have told us precisely, but I would say 
that it was less than two weeks. 

Q. Then after you stopped that type of feeding, what 
method of feeding was adopted for him? A. He was put 
on the regular house diet with fortified vitamins. 
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Q. How long was he confined to his bed? Do you recall? 
A. I believe it was about a month. 

Q. Will you tell us whether this type of injury is one 
that is painful or not ? A. Decidedly so. 

Q. Will you tell us what, if any, effect this injury had 
on Mr. Safly’s eye, and which eye it was? A. Well, it was 
his right eye, and with the multiple fractures it was prob¬ 
ably inevitable that it should decrease his visual acuity 
within a short time after the injury, and as soon as the 
patient was able to be transported to the eye department 
his visual acuity, as I recall, was either 20/70 in his right 
eye, or 20/60, with 20/20 in the left, and 20/60 is a con¬ 
siderable decrease. 

Q. That is a decrease of the sight in his eye? A. A de¬ 
crease in his ability to perceive. 

Q. When you mentioned the eye as being 20/70, 
9 will you please tell us just what that means in lay¬ 
man’s language? A. That means that at 20 feet the 
patient is able to read the size of print which the accepted 
normal eye can read at 70 feet. 

Q. Do you mean by that that the normal eye could see 
a certain size of print at 70 feet whereas in this man’s 
case it would have to be brought to 20 feet for him to 
see it? A. That is correct. 

Q. Now, will you tell us what the condition of the sight 
of his eye was at the time he left Bethesda Hospital? A. 
May I refer to the chart again? 

Q. Yes. A. 20/50 was the recording in the one examina¬ 
tion just before his discharge, and on another examination 
it was 20/60. He also showed evidence of optic atrophy. 

Q. What do you mean by optic atrophy? A. It means 
that some at least of the nerve fibers in the optic nerve are 
damaged permanently. 

Q. Will you say, Doctor, that this is a condition of 
permanency with reference to Saflv? A. You mean in ref¬ 
erence to his sight? 

Q. Yes. A. Yes, certainly the portion which represents 
optic atrophy is permanent. 
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Q. Did the fractures and the subsequent opera- 

10 tion, and so forth, leave any markings or scars on 
Safly? A. Yes, his multiple lacerations, which in¬ 
volved much destruction of tissue, resulted in several 
scars both above and below his eye, and, as I recall the 
scars above his eve, thov were where it was difficult for 
him to close his upper eyelid. 

Q. Could you tell us, if you recall, whether or not there 
were any scars with reference to his left eye? A. I recall 
none. 

Q. Now, did anything else happen to Safly while he was 
in the hospital at Bethesda? A. It is customary, with 
such patients having such wounds, that after they have be¬ 
gun to recover and are in the convalescent period, they are 
given some time as convalescent leave. He was given 30 
days convalescent leave, as I recall, and this was perhaps 
after he had been in the hospital for about two months or 
so, and when he returned from convalescent leave he was 
still not doing well, in so far as his appetite and his weight 
and his general appearance were concerned, and one morn¬ 
ing he began to cough up bloody sputum. We immediately 
examined his chest again, and had a chest x-ray, and the 
chest x-ray revealed evidences of pulmonary tuberculosis. 

We also had sputum examinations done and, as I recall, 
they were positive for acid fast bacilli, which is the 

11 causative organism of tuberculosis. 

*#*##*#**• 

Q. Now I will ask you the question again, in your opin¬ 
ion is there any relation between the injuries sustained by 
Safly and the subsequent development of tuberculosis? 

12 A. It is well known that tuberculosis is more preva¬ 
lent in people on the border line of adequate nutri¬ 
tion, and undoubtedly Mr. Safly’s nutritive state was not 
at its best, and his resistance was undoubtedly depleted or 
at least decreased. 
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Q. And that would lead to what? A. That would lead to 
the statement that he would be more susceptible to acquir¬ 
ing the disease or to have the activation of a previous 
lesion under these circumstances. 

Q. When you say “acquire the disease or activate a pre¬ 
vious lesion, ” you are referring to the disease of tuber¬ 
culosis? A. Yes sir. 

Q. Could you tell us when Safly left the hospital at 
Bethesda approximately, and do you know where he went? 
A. Only by referring to the chart. 

Q. If you will do that— A. According to the records, on 
the 10th of February, 1949, the patient appeared before 
a medical survey board and recommended transfer to the 
Naval Hospital at Corona, California, for treatment of his 
pulmonary tuberculosis. 

Q. Were you a member of that medical survey board 
that made that recommendation? A. Yes, I was. 

13 Q. And, at that time, can you tell us the condition 
of his head with respect to whether or-not it was 
healed or not, or what its condition was? A. His lacerations 
were completely healed, and his visual acuity was approxi¬ 
mately 20/50 in the right eye and 20/20 in the left eye. 
There was a marked enophthalmos, which means that the 
right eye was depressed. 

Q. Sunken, in other words? A. Yes, that is a better 
word. He had occasional headaches, but otherwise had 
no complaints in regard to his head. There was, of course, 
some skull defects in the frontal bone which will be per¬ 
manent, of course. 

Q. The sunken appearance of his eye, is that something, 
in your opinion, that will be permanent or w’ill that pass 
away? A. To a certain extent that could be corrected by 
plastic surgery. 

Q. Bnt without the use of plastic surgery— A. It will 
be permanent. 

Q. I show you, Doctor, a picture which is marked Plain¬ 
tiffs ’ Exhibit No. 1 in the depositions of Dr. Stanleigh 



50 


Erler and Omer A. Safly, and ask you if you recognize that 
picture and, if so, who is it? A. Yes, I do recognize 
it. 

14 Q. Who is it? A. It is Chief Safly, or, I should 
say, Omer Safly. I knew him as a chief. 

Q. Showing you that picture which was taken on March 
51, 1951, could you tell us in your opinion whether or not 
lie had reached the maximum of recovery from the skull 
injury that he will ever reach? A. Without further surgi¬ 
cal repair? 

Q. Without further treatment. A. Yes, I would say that 
he has reached the maximum recovery. 

##*#•**••• 

15 Q. Now, at the time that Mr. Safly was brought 
into the hospital, will you tell us whether or not 

any examination was made of him with reference to 
sobriety? A. We made the usual neurological examina¬ 
tion that we do on all of these patients. 

Q. What* were your findings with respect to Safly’s 
sobriety at that time? A. I found no evidence to suggest 
that he was not sober. 

Q. Was he at that time, in your opinion, intoxicated? 
A. In my opinion, no, he was not intoxicated. 

* * * • * • # « • • 

17 Q. Going back for a moment to Mr. Safly, will you 
tell us whether or not in your opinion he will ever 
be able to perform the duties of a chief electrician in the 
Navy again? A. In so far as his skull injury is 
concerned ? 

IS Q. The skull injury and his present tuberculosis. 

«*••##•••• 

Q. Are you familiar with the duties of a chief electrician 
in the Navy? A. In general, yes. 

Q. Do you think, in your opinion, that Safly will ever be 
able to perform those duties in the future? A. I would 
like to answer this fairly, that I have nothing so far as his 
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course in tuberculosis is concerned to use as a basis. In 
so far as bis skull injury is concerned, we considered him 
returning to full duty, because be had already bad ten 
years of service, and because be wanted to remain 
in the Navy. However, this was certainly a borderline 
case, and without bis past excellent record be w’ould 
not have been considered for return to duty on the basis 
of the skull and eye injuries alone, and I don’t feel, with 
so little information as to the extent of the course of bis 
tuberculosis, that I could adequately judge whether he 
w’ould be returned for duty or not. 
********** 

19 Q. Let me ask you this: In your opinion, is there 
likelihood that Safly might have trouble with his 

skull injury in the future? A. That is possible, and per¬ 
haps even probable. Depressed skull fractures frequently 
produce sufficient brain injury beneath the area of the 
fracture that scar tissue is formed, and this scar forma¬ 
tion subsequently becomes an epileptogenic focus. 

Q. What is that? A. It is an area of irritation in the 
cortex wilich may subsequently set off convulsive seizures. 

Q. In other w*ords, he might have epilepsy from that, or 
a form of it, or convulsions or something of that sort? 
A. Yes. 

Q. That is a probability with any serious skull injury 
and can never be ruled out? A. That is right. 

********** 

Cross Examination 

• #•***#**# 

20 Q. Doctor, let us go back to the intravenous feed¬ 
ing for a minute. Did your records disclose w’hat 

formula was used for the purpose of that feeding, or do 
you recall what was used for the purpose of this intra¬ 
venous feeding? A. I have only the doctor’s notes on this 
and the specific amount. The solutions used appear always 
on either the vital signs chart or on the nurse’s notes, so 


that I can not be specific. However, in general, we treated 
these people with 5 percent glucose in distilled water, 
5 percent glucose in normal saline, and amogen or other 
amino acid preparation. 

Q. Now, Doctor, do you recall any specific changes in 
Chief Safly or do your notes indicate in any way any 
physical symptoms that indicated that Safly suffered from 
malnutrition as a result of this intravenous feeding for 
a period of less than two weeks? A. No, I would say not 
specifically except that it is known that we cannot main¬ 
tain adequate nutrition with intravenous feedings. We 
can maintain borderline nutrition, that is, sufficient to get 
a person over the post-operative state following any oper¬ 
ation, but not enough to indefinitely maintain a person. 

Q. Ordinarily, however, will the use of intravenous feed¬ 
ings of a patient for two weeks or less, or even three 
weeks, or less, result in a serious change in the in- 

21 dividual? A. Not that one can notice clinically, no. 

Q. About the house diet that Safly was on after 
the intravenous feedings ended, what does the house diet 
fortified with vitamins consist of? A. The regular diet is 
prescribed by the dietician, which is an adequate diet, and 
by “fortified with vitamins,” I simply meant that in addi¬ 
tion to the diet he was given vitamin capsules. 
#*•#*••••• 

Q. Now, the relationship between this injury and the 
subsequent tuberculosis I did not quite understand from 
your earlier testimony. Is it that this intravenous feeding 
and this house diet fortified with vitamins were inadequate 
to maintain him in an adequately healthy condition to re¬ 
sist tuberculosis? Is that what you testified to? A. That 
I did not mean to imply. What I meant was that any 
person who has received a serious injury such as 

22 Mr. Safly did inevitably expends a good deal of his 
subsequent nutritive energy toward repairing the 

damaged tissues, so that his nutrition requirements are 


greater than those of us who are living in every-day life, 
and with that -added to the necessity of feeding him with 
intravenous solutions it could have lowered his resistance. 

I did not mean to say—and I hope I did not—that there 
was a precise cause and effect relationship. I meant only 
that because of his injury, plus the intravenous feedings 
and the necessity to repair these damaged tissues, that his 
resistance to infection by another organism was less than 
it would have been under normal circumstances. 

Q. And, therefore, that there may possibly be some con¬ 
nection between the tuberculosis and the earlier injuries? 
A. That is correct. 

Q. Doctor, is it likely that somebody would contract 
tuberculosis in the first instance while a patient in the 
Naval Hospital? A. No, I think it is neither likely nor 
unlikelv. 

Q. In other words, the possibility of infection is just as 
great in the hospital under sanitary conditions as it would 
be out in everv-dav life? A. I don’t believe I said that. 

Q. That is a question that I am trying to ask you. A. I 
don’t believe I said that. I think that there are 
23 two things to consider, 1, the possibility that Mr. 

Saflv had a primary Gohm complex, which a large 
percentage of us do have, and which is calcified and it has 
walled off, but when the time comes that the resistance of 
any one of us is particularly low, that may be an aid in 
the activation of the primary complex, and the other being 
that although the percentage of possibility of exposure 
to an organism, at least in a surgical ward in a hospital, 
is less, there is still some possibility of exposure. 

For example, once -we learned that Mr. Safly had acid 
fast bacilli in his sputum, then the exposure of all of the 
rest of the patients in the ward was greater than their 
exposure would have been out on the street. 

Q. You mean that it would have been greater up until 
the time you took him out of the ward? A. Until we dis¬ 
covered it. 
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Q. However, the chances of being exposed to the germ 
are certainly less in the hospital than in normal life? Isn’t 
that correct? A. Certainly in a surgical ward, yes. 

Q. And Mr. Safly was in a surgical ward? A. Yes. 

Q. So that, dealing with the probabilities, it is certainly 
considerably more probable that Mr. Safly suffered from 
an activation of a case of tuberculosis that he 

24 already had, than that he was infected with a 
wholly new one during this period? Isn’t that 

correct? A. I think your use of the term “case of tuber¬ 
culosis that he already had” is incorrect. Although a 
large percentage of us have a primary complex and Gohm 
tubercle, that does not mean that we have a case of tuber¬ 
culosis. That means only that at one time tubercular bacilli 
invaded our lung and that our resistance was great enough 
to wall that off. I think that it should not be termed a 
case in the sense that it wmuld mean a clinical case of 
tuberculosis. 

Q. What I meant to ask is, as between the two alterna¬ 
tives you described, one of which you call the Gohm com¬ 
plex, which is an instance where the germ is in existence 
but you simply wall it off and then it becomes active, there 
is a greater possibility of that, is there not, than the 
process of being infected completely anew while you are 
in a naval hospital ? A. In terms of statistical probability, 
yes. 

Q. There is a rather substantially greater probability, 
is there not, as between those two— A. I don’t know that 
I could say precisely. 

Q. Did you take a chest plate at any time or was a chest 
plate taken on Mr. Safly at any time right around the 
time he was brought into the hospital? A. The only 

25 records that I have are the records made from the 
time he was admitted to the hospital. His previous 

health record in the Navy would record his latest routine 
chest plate prior to his admission, but I do not have his 
previous record. 
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Q. The question that I am undertaking to ask has to do 
with any chest plates that might have been taken as of the 
time he was admitted and thereafter in the naval hospital. 
A. I know of none until he began having symptoms. 

Q. The chest plate that you took as a result of these 
symptoms was sometime in December, was it not? A. May 
I look at the record? 

According to the medical survey dated 10 February, 
1949, a chest x-ray was made on the 1st of February, 1949, 
and the roentgenologist read this as showing tuberculosis. 

Q. And that is the first x-ray that was taken in the naval 
hospital, is it? A. According to these records yes. 

Q. What records do you have before you, Doctor? A. 
This is the summary of the patient’s health record from 
the time of his admission. 

Q. To the hospital? A. To the naval hospital at Be- 
thesda, and a copy of his medical survey of the 10th of 
February. I do not have a complete copy of his record. 
(Discussion off the record.) 

26 Q. Doctor, did you examine the x-ray that re¬ 
vealed the tuberculosis in Mr. Safly? A. Yes, sir, 
I reviewed it. 

Q. W 7 hat sort of a case did those x-rays disclose, an 
early case, a case that was fairly well advanced, or a 
serious, well advanced case of tuberculosis? A. I am no 
authority on the x-ray interpretation of pulmonary tuber¬ 
culosis, but it w T as my impression that it was an early pri¬ 
mary tuberculosis. 

Q. That is your recollection? A. Yes. 

Q. But not from the records? A. No, not from the 
records. 

• «•••••••• 

34 Redirect Examination 

**••••*••* 

Q. One other question. Did you detect any evidence on 
Mr. Safly to indicate to you that an x-ray of his lungs 
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should be taken or that there was positive TB or that posi¬ 
tive TB existed from the time he entered the hospital until 
around February of 1949? A. I did not. 

35 Q. Did he show any indication to you of having 
TB prior to around February, 1949? A. He did not, 
except that in his convalescent period he did not respond 
and gain strength as rapidly as the average man would 
following a head injury. 

##•••••••* 

124 (Thereupon the deposition of Doctor Stanleigh 
Erler was read into the record when the following 
occurred:) 

*#•••••••* 

Mr. Clark: I think, your Honor, we ought to tell the 

jury the date this was taken. 

The Court: Very well. 

Mr. Clark: It was taken— 

Mr. Ailes (interposing): March, ’50? 

• #«••••••• 

[Marginal folio9 of this deposition refer to the page numbers of the 
reporter’s transcript.] 

• ••*•••••• 

3 Dr. Stanleigh Erler 

produced as a witness on behalf of the plaintiff * * * 
*••**••*•# 

4 Examination by Counsel for Plaintiffs 

Q. You are an M.D. are you? A. That is correct. 

• ••*•••••• 

Q. You are licensed to practice medicine in the State of 
California? A. Yes. 

Q. When were you first so licensed? A. In June, 1943. 
Q. Had you ever been licensed in any other state? A. 
No, I have not. 

Q. Do you maintain offices for the practice of medicine? 
A. No, I do not. 
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Q. Are you engaged in the practice of medicine at the 
present time? A. I am. 

Q. In what capacity? A. As a staff physician, Long 
Beach V.A. Hospital. 

Q. By V.A. you mean Veterans Administration? A. 
Yes sir. 

Q. You are staff physician and surgeon at the 

5 hospital? A. That is correct. 

Q. Are you a ward surgeon? A. I am ward 
physician. 

Q. That is ward— A. Ward W-4, tuberculosis section. 
Q. That is the w r ard in which Mr. Omer Safly is presently 
a patient? A. That is correct. 

Q. So you are his ward physician? A. I am Mr. Safly’s 
ward physician. 

Q. Doctor, you are a graduate of what medical school? 
A. University of Southern California. 

Q. That is for both medicine and your academic degree? 
A. That is right, both my bachelor’s degree and my M.D. 
degree. 

Q. Have you attended any other medical schools? A. 
No, I have not. 

Q. Have you served an internship? A. Yes, I did. 

Q. Where and when? A. Letterman General Hospital, 
San Francisco, United States Army, June ’42 until June 
’43. 

Q. Doctor, have you had any other formal study of 
medicine, aside from your internship and at S.C.? A. 
Yes. 

6 Q. What was it? A. I had three years’ residency 
in the specialty of internal medicine from January 

1947, until January 1950. 

Q. Where was that? A. That was Birmingham Veterans 
Administration Hospital, Van Nuys, California. 

Q. I think that hospital, all patients and the staff, were 
transferred down here to Long Beach? A. That is correct, 
in toto. 
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Q. And housed in this building? A. Yes. 

Q. Are you a member of any medical societies? A. Yes, 
I am. 

Q. What are they? A. I am a member of the county, 
the state and national society, American Medical Associa¬ 
tion. 

Q. Are you on the staff of any other hospitals? A. No, 
I am not. 

Q. Your practice is limited then to practicing as a staff 
physician in this Veterans Hospital? A. That is correct. 

Q. You are with the Veterans Admnistration? A. As 
staff physician. 

#•*##••••• 

7 Q. Doctor, you are acquainted with one Omer 
Safly, I believe? A. I am. 

Q. He is a patient here on your ward? A. He is a 
patient on this ward. 

Q. "When did you first have occasion to see or treat Air. 
Safly as a patient? A. November 9, 1950. 

Q. Doctor, I believe you have before you your patient’s 
record of this particular patient? A. That is correct. 

Q. At the time that you first began to treat Mr. Safly 
as his physician, did you receive a history concern- 

8 ing his condition? A. I did. 

Q. Will you relate the history now that you 
received? 

*••#*••••• 

9 A. You want to ask me to read the history of this 
patient. 

Q. The history you had when you started to treat him, 
prior to the time that you made any examination, the 
history that was given you before you had examined him. 
A. Mr. Safly is a 33 year old electrian’s mate in the Navy, 
who fractured his right frontal bone, orbit maxilla in an 
auto versus freight train accident in Washington, D. C., 
July, 1948. He did not lose consciousness subsequently. 
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has had no headaches or convulsions. He was taken to the 
Bethesda Hospital in Maryland. While there in December 
1948, he thought he had a cold and chest X-ray revealed 
tuberculosis. His head healed and he was transferred to 
Corona Naval Hospital, February 1949, and subsequently 
to San Diego Naval Hospital, October 1949, and from there 
to Long Beach V.A. Hospital, October 30, 1950. He re¬ 
ceived P.A.S. daily for 17 days. On March 1949 for 41 
days streptomycin was given one injection daily. About 
15 April, 1949, at Corona, patient still has pneumo¬ 
peritoneum. * * * 

• ••**••••• 

10 Q. Is that all of the history? A. That is all of 
the history. 

Q. You used the phrase that he was given P.A.S. Will 
you explain what that is? A. Para-aminosalicylic. 

Q. You used the term pneumoperitoneum. Will you ex¬ 
plain that? A. Pneumoperitoneum is the induction of air 
in the abdominal cavity with the purpose of mechanically 
elevating the diaphram so as to provide relaxation of the 
lungs. This is considered a helpful procedure in therapy 
of some cases of tuberculosis. 

Q. Now, Doctor, did you make an examination of the 
man when you first began to treat him? A. Yes, I did. 

Q. What did you find in the course of your examination 
that was significant as far as both the injury to his head 
and also his tubercular condition were concerned. A. OK. 
In other words w T hat we found that was normal and of no 
significance vre will leave out. Only the things that have 
significance are named. Sunken area over the right 
maxilla with a well healed jagged scar 2*4 inches long over 
the right frontal area. The right eye appears sunken. 
The right optic disk has more pallor on the temporal side. 
There is optic atrophy on the right, defective vision 

11 with blurring present on the right. Vision O.D. is 
20/30, minus 1. O.S. is 20/20. The lungs show fine 

inspiratory and expiratory rales throughout both lung 
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fields. Abdomen is hyperresonant and taut (air due to 
peritoneum). Prostate two plus enlargement. 

Q. In the course of your examination were there any 
other laboratory checks or diagnostic information that you 
obtained? A. Yes. Additional information obtained 
which is significant. Following the automobile accident 
patient states that he was unable to eat in a regular manner 
for two months, caused by his jaw injury; that he had to 
be fed by vein for approximately the first four weeks of 
hospitalization. Significant laboratory data: The patient 
entered this installation with sputum highly positive for 
acid-fast bacilli, and counts over a million on concentrate. 
Patient has had at least four positive cultures for acid- 
fast bacilli, in addition to reported concentrate. X-rays of 
the skull taken March 29, 1951, show 1 x 1% cm defect in 
the front frontal bone just anterior to the frontoparietal 
suture. That is both tables. Skull defect has the appear¬ 
ance of a localized osteitis fibrosa secondary to trauma. 

Initial chest X-rays at this installation taken September 
19, 1950, show presence of pneumoperitoneum, marked 
hilar calcification on the right. The right lung shows 
12 accentuated pulmonary vascular markings, but is 
otherwise clear. At the left intraclavicular area 
there is a 1 y> cm in diameter cavitation surrounding 
fibrosis connected by fibrotic strands to the left hilum 
which is drawn slightly upward. 

Q. Does that cover your examination? A. That does. 

Q. Now Doctor, after the history and after your exam¬ 
ination, did you make a diagnosis as to this man’s condi¬ 
tion? A. I did. 

Q. TYhat was it? A. Pulmonary tuberculosis, reinfec¬ 
tion type, moderately advanced, active. 

Q. Is there a diagnosis in connection with the injury to 
the head or skull? A. Optic atrophy right, old skull 
fracture, right frontal area, depression on maxillary area, 
scar right frontal area. 
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Q. Would you describe that scar? A. Two and one-half 
inches well healed jagged scar over right frontal area. 

Q. That is the area just above the right eye? A. That 
is right. 

Q. Doctor, did you diagnose any loss of sight to 

13 any degree? A. The answer to that is my diagnosis, 
optic atrophy right would cover it. 

Q. Has there been any change in the condition of that 
eye since you made this diagnosis? A. No, there has not. 

Q. Does that condition appear to be permanent? A. 
That condition is permanent. 

• ••*#••••• 

Mr. Price: Getting back to this eye again, Doctor, can 
you say he has lost a percentage of sight in his eye, would 
it be fair to describe it that way, or did it narrow his field 
of vision, or affect his depth of field? In other words, we 
want to know specifically w T hat this has done to this man’s 
vision. A. This man is unable to use his right eye for 
minute detail. Upon obliteration of vision to his left eye, 
details become blurred. Patient is unable to see objects 
clearly. 

14 Q. In other words, when he covers the left eye, 
then he loses his perception or ability to distinguish 

between detail objects? A. That is right. 

Q. Is there any other effect on his vision ? A. No, except 
that the man is practically blind. 

Q. Practically blind in that eye? A. Yes. 

Q. To that extent he has use of vision in only one eye? 
A. That is right. 

Q. With regard to the skull fracture, w^hat is the condi¬ 
tion of that at the present time? A. The situation of the 
skull fracture is status quo, has reached status quo. 

Q. What is that? A. There is a bony defect present in 
the right frontal area measuring one and one-half cm, 
which is anterior to the frontoparietal suture. 

Q. Where is that in reference to the eye? We want this 
in simple language. We are not all doctors and perhaps a 
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jury will hear this, and when we use the term fronto¬ 
parietal suture, w'here is that, over the eye, right or left 
or below’? A. It is above and posterior. 

15 Q. Posterior means back of it? A. Above and 
behind the eye. 

Q. You say that is deformed in what w r ay? A. There is 
a defect in the bone. 

Q. Can you describe the defect? A. Yes. There is a 
thinning and lack of a complete bone formation in that 
area. 

Q. You mentioned a depression in the right maxillary 
area. A. Yes. 

Q. That is just below the eye? A. That is below and to 
the right of the orbit. Surely you understand that. 

Q. By orbit you mean the socket, the hole in the bony 
structure wdiere the eye and its attachments are? A. 
That is right. 

Q. The depression, you mean the bone is pushed in? 
A. That is correct. 

Q. Will those conditions you have described here with 
reference to the skull, will they affect the man’s activities 
in any wray? A. Yes. 

Q. In w’hat w*av? A. One, cosmetically. 

Q. By that you mean his appearance? A. Yes. 

16 Q. Any other way that it will affect it? A. Two, 
there is always the possibility that the man at some 

future date might suffer from convulsive episodes due to 
local irritation in the involved area by scar tissue or 
mechanical irritation of the depressed bone upon the brain 
substance. 

Q. That, Doctor, is the danger from skull fractures? 
A. That is right. 

Q. That is the thing that doctors worry about? A. 
Those are latent sequela, should be considered as pos¬ 
sibilities. 

Q. And can never in fact be ruled out? A. That is 
correct. 
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Q. You say convulsive episodes, can you describe more 
what you mean by that? A. By convulsive episodes is 
meant loss of consciousness, fits, disturbances in the motor 
or sensory activities of the body. 

Q. Now, Doctor, is there anything else with reference 
to the injuries in the region of his head that we have not 
covered here either as to his present condition or as to 
future probabilities? A. I think we have covered about 
the main ones. 

Q. His condition so far as the skull fracture and what 
you have described here, is that permanent? A. Yes. 

Q. Now, Doctor, I believe you said you also 

17 diagnosed tuberculosis? A. That is correct. 

Q. You have examined him recently in regard to the 
tuberculosis? A. I have. 

Q. When was the last time? A. 3/23/51. 

Q. That is March 23? A. That is right. 

Q. Was his condition changed from what you described 
in your diagnosis at that time? A. Yes. 

Q. What was it? A. Chest X-ray March 19, 1951, com¬ 
pared to previous X-rays in this installation shows a 
decrease in the size of the cavitation and the peribronchial 
infiltration in the upper half of the left lung field; con¬ 
siderable clearing of the infiltrate in the left lung field. 
Patient’s cough is productive of two teaspoons of clear 
to gray mucoid sputum daily, not noted to be blood stained. 
TIis entry weight, October 30, 1950, was 128 pounds. His 
present weight is 145 pounds. Patient’s last sputum 
showed his acid-fast bacilli was 4 plus, December 15, 1950. 
Is very cooperative, is an excellent bedrest patient, and his 
course has been progressively up hill since. 

18 Q. He is gradually improving? A. He is 
gradually improving. 

Q. What is your prognosis as to his condition? A. Fair. 

Q. Will you elaborate on that? A. On the basis of the 
patient’s clinical status, he will probably require complete 
hospitalization anywhere from one and one-half to two 
years. 
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Q. That is from this date today! A. That is right. The 
patient will probably not be able to resume full work 
activity for four to five years speaking from the present 
date. Although it is possible, it is a well known fact that 
once a patient has had pulmonary tuberculosis he has to 
be followed and observed medically the rest of his life so 
as to guard against a flareup or recurrence. Patient, as is 
also well known, will be limited to obtaining life insurance. 
I think that covers it. 

Q. After this four or five year period that you speak of, 
will he be able to work as a laborer! A. Patient will never 
be able to work in any work demanding heavy physical 
exercise. 

Q. Are you acquainted with the occupation of an 
electrician! A. I am. 

Q. Will the man be able to engage in the occupa- 
19 tion of electrician? A. Considering the man’s 
physical condition as a wdiole, he will not be able 
to pursue such occupation. 

Q. That is at any time in the future? A. At any time 
in the future. 

Q. Then his activities will be limited to desk work or 
watchman, something of that sort? A. His activities will 
be limited, yes. 

Q. As to physical exertion? A. So as to be free from 
any physical exertion. 

Q. Now, doctor, is there any connection or what is the 
connection between this tuberculosis condition and this 
accident to which you had reference in your history which 
occurred in July of 1948? A. The patient has a history 
of being an enlisted man in the United States Navy for 
12 years. It was the policy of the Navy to take periodic 
chest X-rays on all persons from 1940 onward. The 
patient had reenlistment chest X-ray in November 1947. 
There is no previous evidence of pulmonary tuberculosis 
prior to his hospitalization for his skull injury. 
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20 Q. Will you give us your opinion as to any con¬ 
nection there is between this condition of tuber¬ 
culosis and the accident of July, 1948? A. It is well known 
that defective nutrition and anything that lowers the 
resistance of the individual predisposes to infection with 
acid-fast bacilli. Following this man’s injury, he gives a 
history of having received intravenous rather than oral 
feedings for approximately 4 weeks, plus inability to take 
a regular diet for approximately two months following 
injury. It was during his period of hospitalization for his 
injury that evidence of pulmonary tuberculosis was first 
found. It seems likely, in my opinion, that the injury and 
the tuberculosis are related, one to the other, in view of 
knowledge of how tuberculosis infects individuals. 

Q. Then, Doctor, I take it the tuberculosis did not result 
directly from the accident in the way that the broken skull 
or broken bones did, but rather the condition of this 
man’s general health as a result of the accident made 

21 him then susceptible to the inroads of the tuber¬ 
culosis infection? A. It is reasonably probable. 

Q. Would you say it is reasonably certain? A. I can’t 
say that. 

Q. Doctor, do you engage in any specialty, a specialist 
in any branch? A. Yes, I do, internal medicine. 

Q. I believe this ward of which you have charge is the 
one limited to tuberculosis patients? A. That is correct. 

Q. You have been doing more or less specialization on 
tubercular patients? A. That is correct. 

Mr. Price: That is all. 

Cross Examination 

23 Q. With respect to the X-rays that you referred 
to of November 1947, do you know that such an X- 
ray was made when you testified, or was that with 
reference to something Mr. Safly told you? A. That is 
something which Mr. Safly told about, plus the knowledge 
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that at the time of a sailor’s reenlistment it is customary 
to take a routine chest X-ray. 

Q. You don’t know from your own knowledge of any 
records you have seen, however, that such an X-ray was 
taken, is that correct ? A. That is correct. 

Q. If such an X-ray was taken you have not seen it or 
any report of what it disclosed? A. That is correct. 

Q. What did you mean when you said this tuber- 

24 culosis was reinfection type? A. The term re¬ 
infection type is used to describe the form of tuber¬ 
culosis occurring in most adults. It is a known medical 
fact that anywhere from 80 to 95 percent of the popula¬ 
tion are exposed and come down with tuberculosis during 
childhood or adolescence. In most people this is 
relatively a mild infection lasting a day or so, and usually 
interpreted as a head or chest cold. Most people don’t 
develop active tuberculosis at that time. The overwhelm¬ 
ing majority of the population grow up and although 
having been exposed and having been infected with tuber¬ 
culosis are never troubled with it any further. 

Q. Is it your diagnosis in this case then, Doctor, that 
Mr. Safly had had tuberculosis at some previous time, is 
that correct, even in a mild form as you described, but you 
refer to reinfection type that indicated that he at some 
previous time had had tuberculosis? A. All adult 
patients, with few exceptions, are described in medical 
terminology as having reinfection type of pulmonary 
tuberculosis. These few exceptions usually occur in dark 
skinned races, but do not occur in Caucasians. 

Q. Does that mean every Caucasian that gets tuber¬ 
culosis has had tuberculosis at an earlier stage or in child¬ 
hood or in adolescence? A. No, it does not. 

25 Q. What does it mean, if the only exception to 
the reinfection type occurs with non-Caucasians? 

A. That is not what I said. 

Q. Will you tell us what you do mean? A. Inasmuch as 
it is current medical fact that 80 to 95 percent of the 
Caucasian population have been exposed and have had a 
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mild form of tuberculosis in childhood, this implies that 
most adults who develop pulmonary tuberculosis, most 
white adults who develop pulmonary tuberculosis, have 
previously been exposed and have had a mild form of 
tuberculosis in childhood. As the figures stated by me 
would imply, it is still possible for anywhere from 5 to 20 
percent of adult Caucasians to develop a primary type of 
tuberculosis. 

Q. If they do, do you call the tuberculosis that they 
develop a reinfection type? A. No, we don’t. 

Q. Therefore, it is true, isn’t it, that your diagnosis 
indicates the probability that Mr. Safly has been exposed 
to tuberculosis at some earlier date? A. That is correct. 

Q. Doctor, your statement with respect to the reason¬ 
able probabilities of there being a connection between Mr. 
Safly’s current illness and this accident is not a statement 
of what occurred, but rather your opinion of what 
26 could have happened, is that not correct? A. It is 
a statement of my opinion of what most likely did 
happen. 

Q. Doctor, you are not acquainted with what Mr. Safly 
was doing prior to the time of this accident, is that correct? 
A. I am acquainted with what he was doing. 

Q. That is in the sense you know he was an enlisted man 
in the Navy. A. That is correct. 

Q. It is possible something could have occurred prior 
to July, 1948, which brought about this tuberculosis? A. 
It is possible, but from the data I have available and my 
history, I am aware of no such likelihood. 

Q. You don’t know- of anything? A. No, I don’t know 
of anvthing. 

Q. But at the same time you are not really aware of 
his medical history immediately preceding the accident? 
A. No. 

Q. Doctor, what does the word rales mean? A. Rales 
indicates the presence of moisture in the finer branches of 
the bronchial tree. This usually found in association with 
diseases of the lungs. I am trying to state it simply. 
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Q. We appreciate your using lay terms. It is usually 
an indication of disease of the lungs? A. That is 
correct. 

27 Q. Does it usually indicate the presence of tuber¬ 
culosis? When you say disease of the lungs, do you 
refer specifically to tuberculosis, or do you have tuber¬ 
culosis only in mind? A. All. It does not necessarily 
indicate tuberculosis, but may be a physical finding in 
other diseases of the lungs. 

Q. The presence of rales, however, indicates a reason¬ 
able possibility or probability of tuberculosis, does it? A. 
It does not. 

Q. It is a phenomenon which is indicative? A. Indica¬ 
tion of a diseased process within the lungs. 

Q. And frequently does occur when tuberculosis is 
present? A. That is correct. 

Mr. Ailes: I believe that is all the questions I have. 

Redirect Examination 

By Mr. Price: 

Q. Doctor, counsel asked you questions about the term 
reinfection. You don’t mean by reinfection type it was 
some tuberculosis he had and it was cured and then came 
back again? A. No, I didn’t mean that. 

Q. You just mean all adults have had tuberculosis some¬ 
time previously, and for that reason you call it reinfection? 
A. That is correct. 

149 Omer A. Safly 

was recalled as a witness for and on behalf of the plaintiffs, 

Direct Examination (resumed) 

By Mr. Clark: 

Q. Now, when did you first notice and where were you, 
anything wrong with the vision of your right eye? A. I 
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was at the Bethesda Naval Hospital. It was Sunday 
morning following the accident. 

Q. And what did you notice on Sunday morning follow¬ 
ing the accident with reference to vision in your 

150 right eye? A. Nothing in reference to the vision 
because it -was bandaged up. 

Q. My question was: When did you notice there was 
something wrong with the vision in your right eye? A. 
Two weeks following the accident. 

Q. And what was the occasion of that? A. They re¬ 
moved the bandages from my eye. 

Q. And what did you notice different with regard to 
the sight in your right eye upon the removal of the 
bandages than it was prior to the accident ? A. I was 
seeing double with my right eye. 

Q. And had you had any trouble with your right eye 
prior to the accident? A. No, sir. 

Q. Now, how long did this condition continue, that you 
saw double with your right eye? A. Two months. 

Q. And do you at the present time see double with your 
right eye? A. No, sir. 

Q. Prior to the accident were you able to read news¬ 
papers and other articles for prolonged periods? A. Yes, 
sir. 

Q. Could you read them without discomfort? A. Yes, 
sir. 

151 Q. Following the accident did you have any dis¬ 
comfort from reading? A. Very much so. Yes, sir. 

Q. What discomfort did you have? A. I get severe head¬ 
aches. 

Q. And what is your condition now with reference to 
your ability to read? 

A. Yes, sir; I did. 

It is very much impaired. I get headaches after reading 
any length of time. 
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Q. Has that continued since the happening of this 
accident up to the present time? A. Yes, sir. 

Q. Prior to the accident, did you enjoy reading? A. 
Yes, sir. 

Q. And what kind of books or articles did you read 
chiefly? A. Most any type. 

Q. Are you able to read the books and magazines at 
the present time that you desire to read? A. No, sir. 

Q. Is that because of the headaches that you get 

152 from reading? A. Yes, sir. 

####*#***• 

Q. Now, you left Betliesda Hospital some time in No¬ 
vember, I believe, on what is known as convalescent leave. 
Isn’t that correct? A. That’s correct. 

153 Q. That is November of 1948? A. Yes, sir. 

Q. Where did you go on this convalescent leave? 
A. I went to my home at that time in Chillicothe, Missouri. 

Q. And how long did you stay away from Bethesda? A. 
Thirty days. 

Q. Now, prior to the time that you left on your convales¬ 
cent leave, had vou noticed anvthing wrong with vour chest 

7 » * V_7 V_7 m/ 

or lungs? A. No, sir. 

Q. Did there come a time that you did notice some diffi¬ 
culty with your chest or lungs? A. Yes, sir. 

Q. And when was that ? A. After I had returned from 
leave. 

Q. And about what time was that? A. In December of 
1948. 

Q. What did you notice wrong with your chest or lungs 
at that time? A. I had a continuous cough and cold. 

Q. Did you report that to the medical authorities at the 
Naval Hospital? A. To the Ward Nurse; yes, sir. 

Q. And what if anv treatment was given vou? A. 

154 I was given cold pills, I believe, sir. 

Q. Now, tell us whether or not you had any pain 
or discomfort with the cough that you developed. A. Yes, 
sir; I did. 

«*#***#*•* 


Q. * * * This cough persisted. Is that correct? A. Yes, 
sir. 

Q. Now, will you describe to us whether it got progres¬ 
sively worse or not and what occurred? A. Yes, sir. It got 
progressively worse. 

Q. And then what occurred ? A. And I started coughing 
up blood. 

Q. Now, about what—Avhen was that? A. The last part 
of December. 

Q. Did you report that fact to the medical authorities 
there? A. Yes, sir. 

Q. And did there come a time that any examinations 
were made of you with reference to a diagnosis of what 
was wrong with you? A. Yes, sir; at that time they did. 

Q. And what did this—what tests did they make? A. 
An x-ray examination. 

Q. And when was that made ? A. The last part of 
155 December. 

Q. And what was the result of the x-ray? A. Pul¬ 
monary tuberculosis. 

Q. Now, did you then—were you walking around at that 
time in the hospital? A. Yes, sir. 

Q. Was there any change in that status at that time? A. 
Y"es, sir. 

Q. What change ? A. I was given twenty-four hours bed 
rest, continuous each day. 

Q. You mean that you couldn’t leave your bed at all? 
A. That’s right. 

Q. Did there come a time that you were transferred to 
some other hospital for treatment? A. Yes, sir. February 
23,1949. 

Q. And what hospital were you transferred to? A. The 
Corona Naval Hospital, Corona, California. 

158 Q. Mr. Saflv, I believe you are mistaken with ref¬ 
erence to the time of the taking of the x-ray in which 
it was discovered that you had pulmonary tubercu¬ 
losis. A. Yes, sir. 


159 
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Q. Isn’t it a fact, or, is it your recollection that that 
x-ray was taken February of ’49 rather than December of 
’48? A. That could be, sir. 

*•*#**•*•* 

Q. Well, as a result of your acquiring this disease, you 
left Bethesda Naval Hospital in February of 1949? A. Yes, 
sir. 

Q. And where did you go? A. Corona Naval Hospital, 
Corona, California. 

Q. And how long did you stay there, do you recall? A. 
I believe it was nine months. 

Q. During the time that you were at the Corona N T aval 
Hospital, Corona, California, what were you treated for? 
A. Tuberculosis. 

Q. And what kind of treatments were you given? A. I 
was taking streptomycin and pas, and pneumoperitoneum, 
which is air in the stomach. 

********** 

173 Mr. Clark: If it please the Court, and members of 
the jury, this is a report of a medical survey dated 

the 10th of February, 1949, Bethesda, Maryland: 

“Report of Medical Survey 

Place: U. S. Naval Hospital, XXMC, Bethesda, Mary¬ 
land. Date: 2/10/49. 

Name: SAFLY, Omer Adams Number: 337 05 52 
Rank or rate: EMC ITSN. 

Born: Place: Missouri. Date: 3 September 1917. 

174 Enlisted or appointed: Date: 11 March 1938 Per¬ 
manent Status: EMC USX. Promoted to present 

rate: 2 April 194S. 

Total Service: Navy: 10 yrs. 10 mos. 29 days. 

Admitted from: U. S. Naval Dispensary, Navy Depart¬ 
ment, Wash., D. C. Date: 31 July 1948. 
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Diagnosis: Tuberculosis, Pulmonary, Primary, Active, 
Key Letter: #1101. 

Summary of case history: This thirty-one year old white 
male was admitted to this activity on 31 July 1948 with the 
diagnosis of Diagnosis Undetermined (lacerations of skull 
multiple) #2122 sustained under the following circum¬ 
stances: (1) Liberty. (2) Not intoxicated. (3) Not mis¬ 
conduct. (4) Injured in an automobile which ran into a box 
car. The patient had been unconscious but had recovered 
consciousness prior to arriving at the hospital. On admis¬ 
sion the patient appeared to be in acute distress. There 
were multiple scalp lacerations with a palpable compressed 
fracture of the right frontal bone. There were numerous 
lacerations about the right eye. There was noted oozing of 
blood from the left ear with several lacerations of the canal. 
During the examination the patient vomited blood, there 
was, however, no other signs of internal injuries. A com¬ 
plete neurological examination revealed nothing of signifi¬ 
cance. X-ray revealed a comminuted depressed frac- 
175 ture of the frontal bone, a fracture of the malar bone, 
a fracture of the maxilla, all on the right side. The 
patient was immediately taken to the operating room where 
elevation of the depressed fracture was effected. The lacer¬ 
ations of the face, scalp, and eyelids were repaired. There 
was considerable loss of the preorbital fat. 

The patient’s postoperative course was essentially with¬ 
out significance. X-ray examinations on 5 August 1948 re¬ 
vealed a bony defect on the right frontal region, operative. 
The fractures of the maxilla, zygoma, and the frontal bone 
were all reduced. It was the opinion of the plastic surgeons 
that this patient would wuthin six months to a year require 
extensive plastic repair. Electro-encephalogram revealed 
no local electric abnormalities. A complete laboratory 
work-up revealed no significant abnormalities. On 29 Sep¬ 
tember 1948 the patient was discharged on thirty days con¬ 
valescent leave. On return from convalescent leave a com¬ 
plete work-up was done. There was noted marked scarring 
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of the right frontal scalp area over the temple area and 
the right eyelid; a marked enophthalmus on the right; 
and a visual acuity of 20/50 in the right eye. There 

176 was also noted weakness of the elevators of the right 
eye. A re-examination by the plastic surgery serv¬ 
ice suggested no plastic work should be done at the present 
time but that the patient should be re-evaluated in one year. 
Within a period of two months, the visual acuity of the 
right eye improved from 20/70 to 20/50; however, in a 
subsequent period of two months there has been no im¬ 
provement. At the present time the patient has no com¬ 
plaints (with reference to his head) except for occasional 
headaches. He has multiple scars of his right temporal 
and frontal scalp region and of his right eye. He also has 
a marked enophthalmus of the right eye. 

On 1 February 1949 the patient began to cough up blood. 
This was the first time for such an occurrence and a chest 
x-ray was taken which showed tuberculosis of the lungs. 
The sputum examination was positive for acid fast bacilli. 
The Medical Department was called in for consultation and 
recommended that the patient be transferred to Ward 110, 
diagnosis: Tuberculosis, pulmonary, primary, Active 
#1101. Patient transferred on 3 February 1949 with above 
diagnosis. 

It is the opinion of the Neurosurgical Service that this 
patient has received maximum treatment from the 

177 neurosurgical standpoint. Eye recheck shows vision 
to be 20/60 in the right eye and 20/20 in the left. 

There is optic atrophy on the right which is probably sta¬ 
tionary. 

It is the opinion of the Medical Service and the Board of 
Medical Survey that this patient be retained for further 
treatment. 

Okigin : Is not the result of his own misconduct and was 
incurred in line of duty. Existed prior to appointment or 
enlistment ? No. Present condition: Unfit for duty. Prob¬ 
able future duration: Indefinite. Patient informed of find- 
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ings? Yes. Recommendation: That he be retained for fur¬ 
ther treatment. 

J. C. McXerney 
CDR MC USN 
Senior Member of Board 

W. W. Ledyard 
LTJG MCR USXR 
Member 

J. S. Madison 
LTJG MCR USXR 
Member 

********** 

179 “Physical Evaluation Board 

U. S. Xaval Hospital 

San Diego, California 
9 January 1953 

The board met at 9.41 a.m., 9 January 1953. 

********** 

181 The senior member announced that the board, af¬ 
ter deliberating on the evidence before it, decided to 
make the following recommended findings: 

(1) That Omar Adams Safly, EMC, U. S. Xavy Retired, 
be found unfit to perform the duties of his rate by reason 
of physical disability incurred while entitled to receive 
basic pay by reason of: 

(2) Diagnosis. Tuberculosis, pulmonary, active, moder¬ 
ately advanced, #0033.; that 

(3) His disability is not due to intentional misconduct or 
wilful neglect and was not incurred during a period of un¬ 
authorized absence; that 

(4) He has completed at least eight years of active serv¬ 
ice; that 

(5) His disability is considered to be 100 per centum in 
accordance with the standard schedule of rating disabilities 
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in current use by the Veterans Administration, Code Num¬ 
ber 6702; that 

(6) Accepted medical principles indicate that his dis¬ 
ability is of a permanent nature. 

**#**#*#*# 

183 (Thereupon the deposition of Robert G. Maehotka 
was read into the record.) 

********** 

[Marginal folio3 of this deposition refer to the page numbers of the 
reporter’s transcript.] 

********** 

2 Deposition of Robert G. Maehotka 

the witness was called for examination by counsel for the 
plaintiffs, * * * 

********** 

3 Examination by T. H. Skemp, Counsel for Plaintiffs: 

Q. Your full name is Robert G. Maehotka? A. Yes. 

********** 

Q. On this date of July 31st were you in the vicinity of 
what is known as K street N.W. extended, in the city of 
Washington? A. Yes. 

Q. Where were you? A. At the Potomac Boat Club. 

Q. Where is that located? A. At 36th and K street. 

Q. Did you see an accident, or arrive at the scene of an 
accident that occurred in this vicinity on July 31st? A. 
I arrived at the scene of the accident. 

Q. About how long after it took place, if you know? A. 
I’d say not more than three or four minutes at the most. 

Q. When you got to this accident, state what you saw. 
A. Three occupants of a car; the car had collided with the 
left side of a boxcar; two of the occupants were on the 
ground,—one I believe was leaning against the car, seated, 
and one was lying on the ground; and the other one was 
standing I believe. 
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Q. Was there any event that called your attention 
to this accident? A. Yes, we heard the crash. 

Q. After you heard it you went over to where the acci¬ 
dent occurred? A. Yes. 

Q. Were these people in pain and apparently suffered 
injury? A. The one lying on the ground complained that 
he had no control over his arms or legs, he couldn’t feel 
them at all; the one standing was Mr. Saffley, he was cov¬ 
ered with blood and one eye was out of position; the other 
one was bleeding quite badly. 

Q. Now you indicated there was a collision; what objects 
came into collision? A. The front of the car and the left 
side of the box car; the car went under the box car about a 
foot—moved the box car about a foot, I believe the brakes 
of the car weren’t set. 

Q. Had you observed this box car prior to the accident? 
A. Yes. 

Q. What was it that you observed? A. There was but 
one reflector on the box car. 

Q. Where was that ? A. Close to the right corner as you 
were approaching. 

Q. What was its position on the right corner as to its ele¬ 
vation? A. I’d say four or five feet from the ground. 

Q. Now when you saw this box car on the way to the 
Club, who was with you? A. My brother and his wife. 

Q. Did you notice anything peculiar about it? A. Yes, 
my brother swerved out of the way himself to avoid hitting 
the box car. 

Q. What did you remark? A. I don’t remember the ex¬ 
act words, but I know we commented on leaving a box car 
setting there in the middle of the road. 

**•**•♦**# 

5 Q. Well what was the position of the car in the 

street? A. Which car? 

Q. The box car. Q. The tracks run parallel with the 
street, they were right in the street, like street car tracks 
would be, and the box car was left setting right in the mid¬ 
dle of the road. 
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Q. Are you familiar with this street on which the boxcar 
was located? A. Yes. 

Q. Had you previously observed any box cars left on the 
street in this manner? A. Yes, I had. 

Q. About what time of day was it the accident occurred ? 
A. I know it was dark and quite late; I would say around 
10:30. 

Q. Were there any street lights or artificial lights in the 
vicinity of the accident that you recall? A. Not within two 

or three blocks, I don’t believe. 

• •*••#•*** 

6 Q. What kind of weather was there on this evening 
in question? A. I know it was nice enough to go 

swimming; outside of that 1 won’t say. 

Q. Do you remember whether or not it was raining? A. 
I couldn’t say truthfully. 

Q. What about the fact where or not there was any fog? 
A. That I couldn’t say. 

Q. Is fog frequent in this area? A. Yes, it is. 

Q. Comes at intermittant intervals? A. Do you mean— 
Q. I mean is it a condition that comes and goes when it 
does exist, or is it a condition that is constant, when it does 
exist? A. No, it would be intermittant. 

Q. Now after the accident did you get close enough to 
these people that you mentioned to determine as to whether 
or not there was any alcohol on their breath, or any evi¬ 
dence of drinking? A. I was very close to them, I tried 
to help Mr. Saffley, he was the driver; I noticed no trace 
of alcohol on the person or on the breath. 

7 Q. Was that true of the others that you noticed 
there, the other occupants injured, did you detect any 

alcohol? A. None of them. 

Q. Now you mentioned in your examination that when 
you came along there with your brother, in your brother’s 
car, that he had to turn suddenly to avoid hitting the box 
car, * * * 

• •******## 
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8 Q. Now in turning to avoid it, how was he able to 

avoid it; what did he have to do in the maneuvering 
of his car? A. He turned to the right to go past the box 
car. 

Q. And he did succeed in getting by all right? A. Yes. 
Cross Examination 

• ***#«•«•* 

10 Q. Do you know as a matter of fact which set of 
rails this particular boxcar was on when this acci¬ 
dent occurred? A. I believe it was on the one farth- 

11 est to the right. 

Q. In other words, the one that would be to the 
north, you don’t know for sure? A. As I remember— 

Q. It is your best memory? A. Yes. 

Q. You said that the car had a reflector attached to it? 
A. Yes. 

Q. What kind of reflector? A. I believe it was red and 
white stripe. 

Q. And was about 4 or 5 feet from the ground level ? A. 
Yes. 

Q. That it was attached to the right rear corner? A. 
Yes. 

Q. As you approached west? A. As you go west, yes. 

Q. You also stated it was that part of the car that the 
automobile struck? A. Yes. 

Q. If you know, what part of the boxcar actually was 
struck? A. The left. 

Q. The left rear corner? A. Yes. 

Q. How do you happen to know? A. I noticed it. 

********** 

12 Q. Isn’t it true that there was a sufficient distance 
between the north curb and the north side of the 

boxcar for a car to pass? A. Yes, I passed over there 
myself. 
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Q. You passed through there yourself? A. Y"es. 

********** 

13 Q. Did Saffley explain to you how the accident oc¬ 
curred? A. Yes. 

Q. Did he say what occurred? A. l^es. 

Q. Would you mind telling what he said to you? A. 
That they were driving up west on K street and saw the 
reflector too late to go around it, thinking it was on the,— 
taking a chance it was on the left side of the car instead of 
the right; they just went around the wrong side of the re¬ 
flector. 

Q. lY>u say the impact was sufficient to move the boxcar 
about a foot? A. Yes. 

Q. You said also it was Saffley who was the driver? A. 
I believe so. 

Q. Do you know whether he was, in fact? A. As I recol¬ 
lect, he Avas the driver but I didn’t see him. 

Q. Did he say he was driving at the time? A. As I re¬ 
member, yes. 

Q. Do you know who was the owner of the car? A. No 
I don’t. 

********** 

185 Mr. Clark: This is the testimony as I said previ¬ 
ously of Mrs. Caroline Tinsman. 

********** 

“Q. Will you state your full name for the Court and the 
jury, and spell it so the reporter can get the correct spell¬ 
ing of it, please? A. Caroline, C-a-r-o-l-i-n-e, L. Tinsman, 
T-i-n-s-m-a-n. 

• ***•••*•• 

186 Q. Directing your attention, Mrs. Tinsman, to the 
31st of July of 1948, did you have occasion to be in 

the vicinity of K Street Nortlrvvest just before you get to 
Key Bridge—K Street extended, that is? A. Yes, sir; we 
were at the Potomac Boat Club. 

• ***•••••• 
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Q. Now, Mrs. Tinsman, did there come a time that you 
saw an accident on K Street? A. Yes. Well, we didn’t see 
it actually happen, but we heard the crash and went out to 
see what had happened. 

Q. You were outside the boat club and heard the 
187 crash? A. That’s right. 

Q. And went down to see it? A. That’s right. 

********** 

191 Q. Now, did you observe this box car with refer¬ 
ence to whether or not it had any lights or markings 

on it? A. There was a reflector on it, but no light that I 
could see. 

Q. And you looked the car over? A. Well, I didn’t actu¬ 
ally look for a light, but there was no other light that you 
could see but the reflector. 

Q. Now, what kind of reflector was on this car? A. Well, 
it’s one of these square reflectors (indicating). 

Q. Was it square? A. Square, yes. 

192 Q. Now, on this particular car where was that re¬ 
flector? A. On the right-hand side. 

Q. On the right-hand side? A. Yes, sir. 

Q. Where was it with reference to the bottom of the car, 
the middle of the car, the top of the car? A. Well, it would 
be like at the bottom of the car, right above the bottom of 
the freight car. I don’t know’ just how to explain it. 
********** 

195 Q. Let me ask you this, Mrs. Tinsman: Do you 
know 7 the odor of alcohol on anyone’s breath? A. 
I think so. 

Q. Did you detect any odor of alcohol on Peigh’s breath 
while you were sitting dowm on the ground beside him? A. 
I didn’t notice it. 

Q. Did you detect any odor of alcohol on either of the 
other two boys? A. I wasn’t close enough to either one of 
them to have noticed it. 

Q. With reference to this box ear, could you tell us 
w’hether or not there was one other car parked on the sid- 
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ing or two others or three others, or do you recall? A. 
I don’t reallv recall. I know there was one on the side, 
because it would mean they would have to go between it, 
and if you don’t know that road, why, it is a little difficult 
to know just which way to go.” 

(The following questions were read by Mr. Ailes:) 

“Q. When you speak of the reflector sign, could you give 
us a better description of what it was, whether or not it was 
metallic, these glass reflector devices, whether it was of one 
color or many colors? A. From what I remember, 
196 they are like these little glass buttons, and I think 
they are red and then they will have to have white 
on them somewhere. 

Q. Were both the colors red and white in the make-up of 
the glass reflector composition? A. I believe.” 

********** 

198 Dorothy Macholka 
********** 

Direct Examination 
Bv Mr. Clark: 

Q. Will you state for the Court and jury your full name, 
and spell your last name, please? A. My name is Dorothy 
Machotka, M-a-c-h-o-t-k-a. 

********** 

Q. Directing your attention, Mrs. Machotka, to the 31st 
day of July of 194S, were you in the vicinity of K Street 
extended, Northwest, in the District of Columbia? A. 
Yes, I was. 

Q. Where were you in that vicinity on that occasion? 
A. I was at the Potomac Boat Club. 

*•****•••• 

199 Q. Now, Mrs. Machotka, when you went to the 
Yacht Club, did you go down K Street? A. Yes, sir, 


I did. 


83 


Q. Did you notice at that time whether or not there 
were any box cars parked in K Street? A. Yes, there was 
one parked on the track and one off on the siding. 

#*••#*•*** 

Q. And to go in a westerly direction and stay on the 
right hand side of the street going west, would it be neces¬ 
sary to go between these box cars? A. Yes, it would. 

*•*•••••*• 

200 Q. What brought you back to these boxcars on 
that evening? 

Why did you come back? A. I heard a crash and came 
out to see what had happened. 

Q. And you heard the crash from the outside of the 
Boat Club? A. Yes, I was in the Boat Club at the time 
and heard the crash. 

202 Q. Now, when you got back there, did you have an 
occasion to observe this box car? A. Yes, I did. 

Q. Will you tell us whether or not this box car 

203 had a light, had a light on it? A. No, I don’t recall 
a light, it had a light. There may have been a light, 

but it wasn’t lighted. 

Q. It might have been a light, but it wasn’t lighted? A. 
Yes. 

Q. Did it have any other indication or sign of warning 
of danger on it? A. A reflector. 

Q. And where was the reflector located? A. The reflec¬ 
tor was on the right hand side of the box car. 

Q. Again, when you say “the right hand side”, you 
mean the— A. (interposing) Right corner. 

Q. The right hand side of the end of the box car? A. 
That’s right. 

• «*•#••••• 

204 Q. Now, you said the reflector was hanging on 
the right hand— A. (interposing) That’s right. 

Q. Corner, and there was no light there? A. No. 
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Q. And the car was—had struck the left hand— A. 
(interposing) That’s right. 

Q. Corner of this box car. 

• *#•#*•••• 

Q. Now, could you tell us the type of reflector that you 
saw on this box car? 

#*#•#*#*** 

A. It was a square reflector, and, as I recall, it had 
white dots around the outside of the reflector and 

205 red dots in the middle. 

Q. And how big was it, would you say? 

"Would you hold your hands up and indicate? A. (The 
witness indicated.) 

Q. About twelve inches square? A. Yes, sir. 

Q. It was a square reflector? A. It was a square reflec¬ 
tor, yes. 

Q. With the exception of that one thing was there any¬ 
thing else on the whole back of that box car as a signal of 
warning of danger of any kind? A. No, sir. 

*••••••••• 

206 We have stipulated and agreed that the dimen¬ 
sions of the particular box car that was struck was 

a Pennsylvania car No. 106364, and its width from grab- 
iron to grab-iron, meaning the farthest extended portion on 
the right and left side of it is ten feet eight inches; that 
the height of the box car from the ground to the top is 
fifteen feet one inch. 

The Court: Is what? 

Mr. Clark: Fifteen feet one inch; that the length of 
the box car was forty-two feet two inches, that is the longi¬ 
tude or length; that the grab-iron or iron, where allegedly 
this reflector was fastened, is three feet four inches from 
the ground; that the car parked on the siding of Chestnut 
Farms opposite the car which was involved in the accident 
was a New Haven car, and its width from grab-iron to 
grab-iron, meaning the farthest extension on each side, was 
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ten feet eight inches; that it was forty feet eight inches in 
length and that it was fourteen feet six inches in height. 

#••••*#•#• 

207 Mr. Ailes: The distance between the Pennsylvania 
car and the New Haven car would be thirteen feet 

six and a quarter inches. 

Mr. Clark: Yes. That is my understanding. We are 
speaking of the cars that were there that night. 

• ••••**#*# 

208 Mr. Clark: That the width of the 1947 Plymouth 
convertible is six feet. 

• ••••••**• 

210 Mr. Clark: We further stipulate that on a Ply¬ 
mouth automobile, the forty-six, forty-seven and 

forty-eight models were all the same in that the coupes and 
the convertibles and the general body designs are the same. 
The lights are the same height from the ground. 

The fenders and the wheels and the windshield and all 
are the same height from the ground. The only difference 
is the difference in the design of the top. They made one 
into a coupe and the other into a convertible, but the overall 
picture is exactly the same. 

• **•*••••* 

Carl N. Peigh 

211 “By Mr. Clark: 

Q. Will you state your full name for the Court and 
the jury, please? Spell your name so the reporter can 
get it. A. Carl, C-a-r-1, Peigh, P-e-i-g-h. 

• ••#*##*** 

212 Q. Now, directing your attention to the 31st of 
July of 1948, were you in the company of Griffin and 

Saflv? A. I was. 

Q. When did you get in company with them? A. Well, 
Griffin and I were spending the day together mostly, and 
you might say that we came into the company or Mr. 
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Safiy came into the company of Griffin and I just previously 
to leaving the Station. 

Q. Just previous to leaving the Station in Ar- 

213 lington? A. That’s true. 

Q. Well, now, there was a picnic planned over at 
the Radio Station that afternoon; is that correct? A. Yes, 
there was. 

Q. Did you have a date with a WAVE over there? A. 
I didn’t have a date with a WAVE prior to the picnic, no. 

Q. Well, then, did you meet the WAVE at the picnic ? A. 
I met this WAVE nicknamed Smitty at the picnic and 
made a date for that evening. 

Q. Do you recall her name at the present time? A. 
No, not her correct name; just her nickname. 

Q. You were with Griffin during the afternoon? A. Yes, 
I was. 

Q. When did you come in contact with Mr. Safly and 
what were the circumstances? A. I believe we came in 
contact with Air. Safly some time after the picnic had been 
rained out and we were forced inside of the building due 
to the rain. 

Q. What time of the afternoon was that? Do you know? 
A. I couldn’t state any definite time. Three years is a 
long time to remember any definite hour. 

Q. Well, then, did there come a time that you 

214 and Mr. Griffin and Mr. Safly left the Station? A. 
Yes, we did. 

Q. Now, could you tell us about what time of day that 
was or with reference to whether it was light or dark, or 
-when you left? A. I couldn’t say exactly what time it 
was, but it was pretty late. The sun was—I guess the sun 
was going down. The afternoon was pretty cool. 

Q. And what had been the weather condition that day? 
A. It had rained off and on, but there was more or less a 
steady drizzle of rain the whole afternoon. 

Q. Now, when you and Mr. Griffin and Mr. Safly left the 
Station, in whose car were you? A. We were in Mr. 
Safly’s car. 
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Q. What kind of automobile did he have? A. I believe 
it was a 1947 convertible Plymouth. 

Q. And the two WAVES were with you at that time? 
A. That’s correct. 

Q. Who was driving the car when you left? A. To my 
knowledge, Mr. Safly was driving the car when we left 
the Radio Station. 

Q. Had he offered to take you back, or how did it come 
about that you were using Safly’s car and he was 

215 driving it? A. I don’t rightfully know just how it 
came about that we took the WAVES back in his 

car. I think the WAVE Smitty and I were still in the 
recreation room when Griffin had made arrangements to 
take the WAVES back. 

Q. And you drove from there over to where? A. To the 
WAVE quarters. I guess that’s Potomac Park. 

Q. Now, what happened when you got there? A. Just 
dropped the WAVES off and agreed to come back and pick 
them up later. 

Q. Did you stay there any length of time? A. Not that 
I remember, not more than maybe five or ten minutes. 

Q. What was the arrangement about meeting the 
WAVES later? A. Well, Smitty and Bunnie were sup¬ 
posed to acquire a date for Mr. Safly and we were to come 
back after they had gotten dressed and acquired this date 
for Mr. Safly—say a half hour to an hour later. 

Q. Could you tell us, with reference to time, what time 
it was, or with reference to day or darkness, when you left 
West Potomac Park? A. I couldn’t state a definite 

216 time. It could have been six-thirty. That would 
be standard time. But daylight saving I guess then 

was about seven-thirty and it was dark. It was getting 
dusk about that time. 

Q. And then when you left there where did you go? A. 
We went to the Keyhole Cafe. 

Q. And what did you do there? A. We stopped in there 
and passed time, more or less, and I believe I had—each one 
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of us had a beer and Griffin got up and made a phone call 
to the WAVE barracks to see what arrangements had been 
made to procure a date for Mr. Safly. 

Q. And had they procured one for him? A. No, they 
hadn’t. 

Q. What were you to do, anyway, if anything? A. As 
Mr. Griffin told me, we were to go out and pick them up 
and have an evening, anyhow. 

Q. That would be the three of you? A. Yes, the three 
of us and the two WAVES. 

Q. Now, how long did you stay in the Keyhole Cafe? A. 
I couldn’t say a definite period of time, but say it takes 
about a half hour to drink a beer, and do a little talking, 
and then with Griffin making a phone call, it may 

217 have taken 45 minutes to an hour. 

Q. Then when you came out of the Keyhole Cafe 
where did you go? A. Well, we were heading back to pick 
up the WAVES. 

Q. Do you know where the car was parked? A. No, I 
don’t remember where the car was parked. 

Q. Was it parked in front of the Keyhole Cafe or on 
some other street? A. I don’t believe it was parked 
directly in front of the Keyhole Cafe, because we had to 
go through the rain, and I think we ran, to miss as much 
rain as possible, to the car; and just ho-w far it was, I 
am not sure. 

• ••••••••• 

Q. Now, when you left the Keyhole Cafe, do you know 
who was driving the car? A. When we left the Key- 

218 hole to go out to West Potomac Park, Griffin was 
driving. 

Q. Why was Griffin driving the car? A. As was said 
earlier, he was more familiar with Washington than was 
Safly, who had only been here three or four weeks. 

Q. And did Safly request him to drive the car? A. Yes, 
he did. 
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219 Q. Now, when you got on K Street did you notice 
the railroad tracks? A. Not especially. I mean, 

they didn’t stand out like a sore thumb, by any means, 
because there’s a lot of street car tracks in Washington. 

Q. Now, will you tell us just what happened to you, if 
anything, after you got on K Street? A. Well, I was 
sitting on the right-hand side of the car, with Safly in the 
middle, and I was just gazing ahead as any passenger does 
with someone else driving, and had no other concern other 
than being a passenger and looking ahead. Then out of— 
I couldn’t say a clear blue sky, because it was raining, but 
there was a terrific crash and I felt the car lurch to the 
left, and I was thrown against the right side of the car, 
and that was the end of it. 

Q. Were you looking straight ahead down the street 
all the time? A. Yes, sir. 

Q. Were there any lights or reflectors within your vision? 
A. None that I could see, and I’ve got 20-20 vision, which 
they say is tops. 

Q. And you were looking straight ahead. A. 

220 That’s correct. 

Q. And you saw no light or reflector or anything 
in front of you? A. No. 

Q. When did you first become aware of the object in 
front of you on the street? A. I don’t believe I ever be¬ 
came aware of the object itself. 

Q. What happened, then, after you felt the car lurch? 
Did you feel an aplication of brakes? A. I felt a tendency 
of the car to skid and a sudden lurch and the brakes were 
hit, and then it just seemed to slide as if it were on ice, 
and then it lurched to the left. 

Q. And what happened then? A. Then I remembered 
nothing else. 

Q. You do not remember anything after that? A. Just 
a complete blackout. 

Q. Do you recall the condition of the weather just prior 
to the happening of the accident? A. Well, the best of my 



90 


knowledge, it was more or less a heavy mist, a drizzle of 
rain coming down, and there was this not too heavy fog, 
but there was a very noticeable fog rolling in off the river. 

It wasn’t what could be considered pea-soup fog, 
221 but it was rather heavy. 

227 Q. Now, tell us whether or not you or Griffin had 
any whiskey to drink that night? A. No, I hadn’t 

had any whiskey to drink, and if Griffin had it he hadn’t 
had it in my presence. 

Q. And did he evidence any indications to you that he 
was intoxicated? A. No. He was perfectly sober. 

Q. How about Chief Safly? A. Saflv was perfectly 
sober, too. * * * 

• *#•*•**•* 

Cross Examination 

• •#••••••* 

228 Q. I mean when you were riding in the car down 
K Street, did you ever warn Griffin or suggest that 

he go slower or ask that he go slower or drive more 
carefully at any time? A. No. I don’t usually do any 
back-seat driving. 

Q. You never spoke to him at all in that connection? 
A. No. 

Q. In other wrords, you were perfectly content with the 
way he was operating the car? A. Yes, I was. I had 
perfect confidence in his driving. 

*•*•*••*•* 

229 Redirect Examination 

By Mr. Clark: 

Q. One thing I do not think I asked you with reference 
to that: Did you see anything—speed or anything else— 
that indicated to you that he was not driving competently? 
A. No, none whatsoever. 
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276 The Court: Then, the next one you have listed 
here is Page 37, Article VII, Section 47, sub-sections 

“g” and also sub-section “f”. 

You were asking for both of those? 

Mr. Clark: That’s right. 

The Court: “f” and “g”? 

Mr. Clark: Yes, ma’am. 

Mr. Ailes: Now, if your Honor please, I would, I would 
like to object to both of those. 

The Court: All right. I will hear you. 

Mr. Ailes: All right. 

Now, it is my position that it is fairly plain from the 
terminology and general requirements imposed in both of 
those ordinances that they are not intended to apply 

277 to railroad box cars. 

In the first place, the very reference to front and 
rear of a vehicle indicates that they weren’t thinking about 
box cars. 

The Court: Well, I don’t know; a box car has a front 
and a rear. 

Mr. Ailes: Which is the—I mean, they are both the same. 
The car is identical on either end. 

Now, it is plain that when you have an automobile or a 
truck or something like that, that is a front and a rear, 
but this box car doesn’t. 

It is just exactly the same. 

Now, in the second place, it seems to me although I must 
say that I don’t feel as strongly about that as I seemed to 
the last time after reading these, that this regulation 
asumes that there would be some source of power in there 
other than a lantern. 

I mean, other than some sort of electric power. 

The Court: I don’t know why you say that when they 
sav a “horse drawn vehicle”. 

Mr. Ailes: Well, that is the thing that changed my mind 
too, if your Honor please. I read that other one last night 
and saw where a lantern can comply with this. 
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As I say, I really shouldn’t urge that point because I 
no longer have the same faith in it that I did the 
last time. 

278 It seemed to me preposterous that a lantern could 
throw a light five hundred feet and now I find that 

it does very easily, and it was contemplated that it would. 

The third point is, and I think it is the significant one 
here, is this: That this regulation should be in evidence 
here only if it is a possible basis for making the argument 
that violation of it is negligence per se. It shouldn’t be 
in here just for the purpose of background material be¬ 
cause it might throw some doubt as to the propriety of 
what we were doing. 

It is relevant or irrelevant depending upon whether it 
could be a foundation for the claim that we were guilty of 
negligence per se. 

• •••*••**• 

279 Now, it seems to me in view, in the face of all 
the evidence here, the presence of this car at the 

proper place under this regulation of a reflector, which in 
this day and age of automobiles with headlights, is a far, 
far more effective warning device than any lantern ever is, 
it would be a major injustice if this company were to be 
penalized on the doctrine of negligence per se because this 
particular ordinance was not complied with technically 
by having a light which itself threw a beam on there five 
hundred feet. 

Now, parenthetically, I should say there is no question 
whatsoever in my mind, and I don’t think there will be 
in your Honor’s when the evidence is in here, but that we 
did have such a light on this, but there is one issue that 
isn’t even open in this case, and that is the issue of whether 
or not there was a reflector— 

*•*••***•• 

Mr. Ailes (interposing): Because all of the wit- 

280 nesses, even the plaintiffs’ witnesses, concede that, 
who know anything about what happened here. 
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And I would just like to point out that if, say, a witness— 
witness Griffin is correct in his rather hazy recollection of 
the circumstances here to the effect that there was no light 
or Mrs. Tinsman or Mrs. Machotka, to the effect that there 
was no light, but there was a reflector, we might be guilty 
of a technical violation of this ordinance. 

Yet, we have used a warning device which is so— 
obviously so much better, more effective than any lantern 
would be and that would be a clear case where the doctrine 
of negligence per se would have been applied without an 
eye to essential fairness, as the Court says above. 

2S5 The Court: Well, I think this is irrelevant in 
the case because it indicates that you are supposed 
to have something that indicates for a certain distance, and 
indicates too that there is supposed to be something red. 

Mr. Ailes: Well, if your Honor will instruct the jury 
that that reflector, if visible, is a compliance with this 
regulation as far as negligence is concerned then I have 
no difficulty with that. 

But the thing is, I don’t think we should go to this jury 
and have them given an opportunity, first of all, to specu¬ 
late whether or not there was a red lantern on that car. 

The Court: Well, what is your testimony going to be 
about the lantern? 

Mr. Ailes: It is going to be that it was there and lit. 

The Court: WTiat color? 

Mr. Ailes: Red. 

The Court: Well, I don’t know what you are com- 
286 plaining about then. 

Mr. Ailes: Because there is testimony in the case 
that it wasn’t there; first of all, that it wasn’t lit and 
secondly, that it wasn’t there. 

I admit that it is incredible testimony. 

The Court: Well, you will have testimony that it was 
there. 
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Mr. Ailes: Well, my point is, your Honor, the jury has 
a right to go either way on that question, don’t they? 

The Court: Yes. 

Mr. Ailes: Then, I say it then gets to he important 
what effect they should give to the fact that the light 
wasn’t there if they decide it wasn’t. 

And I say it would be a gross miscarriage of justice to 
let the jury hear a regulation which imposes liability on us 
if they think a red lantern wasn’t there even though a 
reflector was. 

******•••• 

2S9 Now, there is just one other point I would like to 
make on this, if your Honor please. I don’t want 
to take up a lot of time on this question, but before this, 
before this ordinance would be relevant here, there would 
have to be some basis for the belief that a failure to comply 
with it—let’s assume that it applies, and that this is a 
proper ease where it should be used even though a tech- 
nicalitv is involved. 

There has to be some basis for the belief that a violation 
of this ordinance would be a proximate cause of this 
290 accident. 

I think it is just plain if we have a reflector on 
there which is just, really, not denied in this testimony— 
if we have a reflector on there that the presence or ab¬ 
sence of a red lantern has absolutely nothing to do with 
whether an automobile with adequate headlights—which 
they claim this car has—hits the box car. 

In other words, it is just incredible to me that anybody 
would claim that a car coming up this highway would see 
that box car with a red lantern on it although they wouldn’t 
see it if the reflector—and if that isn’t true—I mean, if 
they can’t make that claim and sustain it, then this viola¬ 
tion could not be the proximate cause of this accident. 

• ••#•••••• 
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The Court (interposing): Well, now, one thing that 
occurs to me is this: This reflector doesn’t show anything 
until somebody puts a light on it. 

Mr. Ailes: That’s absolutely true, and if they want to 
contend that they came up without headlights, I would 
be willing to go along with that theory. 

The Court: Yes, but when would those headlights hit 
that reflector in the ordinary course—or in the ordinary 
course, they might not hit it in this distance. I don’t know. 

***#**•#•• 

291 The Court (interposing): In other words, I think 
it would be foolish to say if they had something, for 
example, something better—I am not saying that they did 
have something better—but if they had something better, 
it would be foolish to say they would be negligent because 
they didn’t have lamps. 

Mr. Clark: I am perfectly willing for your Honor to 
tell the jury that if they are convinced that that is some¬ 
thing better—if they can convince this jury that they had 
something better— 

The Court (interposing): Or even as good. 

Mr. Clark: Yes, or even as good, we don’t want to be 
unreasonable about it, but that is something they are 
going to have to prove. 

316 W. Paxson Chalfani 

was called as a witness for and on behalf of the plaintiffs, 

* * * 

Q. Doctor, will you state your full name to the Court 
and jury please, sir? A. W. Paxson Chalfant. 

Q. Did you have an occasion to examine Mr. Omer 
Safly seated here (indicating) ? A. Yes, sir. 
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Q. Do you remember when you examined him, when you 
saw him? A. October 14th, 15th and 17th. 

Q. Of this year? A. Yes, sir. 

*****#••*• 

Q. What was the nature and purpose of that examina¬ 
tion? A. Examination of his eyes to find any injury or 
any damage to his vision or loss of vision in the field. 

Q. Did you—as a result of that examination, what did 
you find ? 

********** 

319 I found his vision in the right eye to be 20/70; 
in the left eye to be normal, 20/20. 

Q. What does the vision in the left eye at 20/70 mean in 
layman's language? A. Well, that means a reduction in 
his concentrated vision, reduction in the object at which he 
looks at twenty feet is lower to 20/70, which is a figure— 
Q. (interposing) You mean, if my eyes are normal, I 
could see an object at seventy feet and he could only see 
it at twenty? A. That is correct. 

Q. Now, what else did you find in your examination, if 
anything? A. I found that he has an enophthalmos on the 
right eye, which is a retraction of his right eye. 

Q. You mean, going back into his head? A. That is 
correct. 

We found that his parietal field of his right eye, the field 
being, that vision an individual has in space when looking 
in one direction—for example, when you are looking 
straight ahead, driving an automobile down the road, your 
visual field is what makes vou able to see children coming 
off of the curb while you are looking straight down the 
road. 

It is a field of vision which you have in both of your 
eyes. 

320 Q. In other words, if I start my hand back here 
(indicating) and look straight ahead, at the point 

I see it, that is my field— A. (interposing) That’s right. 
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Q. How much of his is lost of this field? A. In his 
right eye, he has a field loss of the upper temporal quad¬ 
rant, which is the quadrant up on the right side, of seventy- 
five per cent loss. 

His lower temporal quadrant down on this side (in¬ 
dicating) is fifty per cent loss. 

Q. And what is the loss of vision in front? A. The loss 
of his corrected vision is twenty-five per cent. That is his 
vision that you can—the best vision that you can obtain 
in giving this man glasses or bringing his vision acuity 
up as far as possible. 

He still has a reduction of twenty-five per cent in his 

vision in that eve. 

* 

Q. And without bringing it up, correcting it, what is 
his vision loss of that eye? 

Did you check that? A. Yes. His eye is 20/70. His 
visual loss in that eye without correction would maintain it 
to be around fifty-five per cent. 

Q. Now, in your opinion, Doctor, are those condi- 

321 tions permanent? A. Yes, they are permanent, be¬ 
cause they are secondary to optic nerve pressure, 

and they do not regenerate. 

Q. Did you discover, during your examination, what, in 
vour opinion, is the cause of this loss of vision? A. They 
are caused from pressure, and that pressure in reviewing 
his x-ray findings could be from the fractures in the pos¬ 
terior portion of his orbit which were present in the reports 
that I read. 

Q. That is the pressure on the optic nerve, you mean? 
A. Pressure upon the optic nerve from the bony fragments. 

Q. And you believe that that is permanent? A. That is 
definitely permanent. 

• *••#**••• 

322 Mr. Clark: And while he is marking those, I 
believe that we have stipulated that the weight of 

this automobile "with the three plaintiffs was 3,832 pounds; 
that the weight of the freight car is in excess of twenty-one 




9S 


tons; that the distance from the front of this automobile 
to the windshield is fifty-one and one-half inches, and that 
the gauge of the metal in the fender and hood is Gauge 
No. 28. " 

#***##*•** 

324 Mr. Ailes: While we are up here, I would like to 

325 raise that second question about the visibility. 

Mr. Clark, in his opening statement, said that this 
reflector was visible at twenty-four feet only to the extent 
of the bottom lights. 

Now, there have been no evidence to that effect in this 
record and I think that evidence if it is there, should go in 
his case in chief. 

We are entitled to know what we are supposed to 
answer. 

Mr. Clark: Well, you said that you got one of the best 
lighting devices there is, and I don’t know, if you put on 
the testimony I think, that’s properly rebuttal. It is not 
from my case in chief. 

*#••####•* 

326 Mr. Ailes: He said in his opening statement to 
the jury that there was a reflector device on this 

car but that under the evidence, under his evidence, it 
would be plain that this device was visible only at from 
twenty-four feet on in, and that at twenty-four feet you 
could only see the bottom line. 

Now, I would like to know what that evidence is. 
***•#••*•• 

327 Mr. Clark: I suggest that Mr. Ailes raise the 
objection to the evidence when the time comes. 

Mr. Ailes: I am just laying the background for that 
right now, by making the formal request here and now if 
there is evidence on that point available to the plaintiff 
that it be offered as part of the case in chief. 

I make a request that the Court direct the plaintiff to 
present that evidence now. 
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And I think we are entitled to see what we are supposed 
to answer in this case before we put our case in. 

• **•#**•#« 

Mr. Clark (interposing): At this point, I have no purpose 
to use it because we have here a box car that there wasn’t 
anything on, wasn’t visible. You couldn’t see it. 

***•##•••• 

328 The Court: I think under the circumstances that 
he doesn’t have to put that on right now. 

Mr. Ailes: I have made my request and your Honor 
has ruled. 

• •••#*•#•• 

329 And I offer, if the Court please, on Page 37, 
Article VII, Section 47, sub-section (g). 

The Court: Very well. It is admitted. 

331 “Whenever a vehicle is parked or stopped on a 
street, roadway, or alley during the times between 
one-half hour after sunset and one-half hour before sun¬ 
rise, or at any other time when there is not sufficient light 
to render clearly discernible any vehicle on the street from 
a distance of 200 feet, there shall be displayed upon such 
vehicle one or more lamps, * * * one of which shall be on the 
roadway side, one of which lamps shall project a red light 
visible under like conditions from a distance of 500 feet to 
the rear, except that such parking light or lights need not 
be displayed upon any vehicle stopped or parked on any 
street, roadway, or alley which is electrically lighted where 
there is sufficient light to reveal any person for a distance 
of 200 feet upon such street, roadway, or alley.” 

Then, I would like to offer on Page 4, Article I, Section 
1, subsection (y). 

The Court: Very well. It is admitted. 

Mr. Clark: From the Traffic and Motor Vehicle Regula¬ 
tions of the District of Columbia, Article I “y”, the defi¬ 
nition of a vehicle: 
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“Any appliance moved over a highway on wheels or 
traction tread, including streetcars, draft animals, and 
beasts of burden.” 

• •**#•••*• 

337 Sol Katz 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Ailes: 

Q. Doctor Katz, will you state your full name, please? 
A. Doctor Sol Katz. 

Q. What is your profession? A. I am a physician. 

Q. Are you currently practicing? A. Yes, I am. 

Q. Where do you practice at the present time? A. I am 
Chief of the Division of Tuberculosis and Pulmonary 
Diseases at the District of Columbia General Hospital, 
formerly, Gallinger Hospital, and I do consultant 

338 work in diseases of the lungs. 

Q. Do you have an office uptown also, Doctor? 
A. Yes, I do. 

Q. Where is that? A. At 1150 Connecticut Avenue. 

Q. Now, Doctor, will you describe what training you have 
had that fits you for this particular occupation? A. I 
graduated from Georgetown Medical School in 1939; in¬ 
terned at Georgetown University Hospital, 1939 and 1940. 

I was resident in internal medicine at Gallinger Hospital 
from 1940 through 1942. 

I was associate and medical officer in tuberculosis and 
diseases of the lungs at Gallinger Hospital from 1942 to 
1945, and I have been Chief of that Division since 1945. 

Q. No\v, do I understand that you specialized in tuber¬ 
culosis and in diseases of the lungs? A. Yes. 

Q. Is that correct? A. I limit my practice entirely 
to that. 
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Q. You limit your practice entirely to that. 

Have you written articles in this field, Doctor? A. Oh, 
ves. I have written manv articles in this field. 

1 w 

Q. What—will you give us some of the subjects on which 
you have written articles? A. Well, I have written 

339 on many aspects of diseases of the lungs. As a 
matter of fact, I am associate editor of a medical 

journal, and I contribute a monthly article on chest x-ray. 

I have written in many articles for Annals of Internal 
Medicine, the American Journal of Medical Science, the 
American Journal of Medicine, the American Review of 
Tuberculosis, and other medical journals. 

Q. Are there other doctors in the District of Columbia 
who specialize in the care and treatment of tuberculosis and 
diseases of the lungs? A. Yes. 

Q. Approximately how many other doctors are there? 
Mr. Clark: I object as immaterial. 

The Court: The objection is overruled. 

The Witness: I would say that there are about a dozen. 

By Mr. Ailes: 

Q. Now, at my request, Doctor, have you examined the 
hospital records of Omer Safly? A. Yes. 

Q. And the testimony of Doctor Stanleigh Erler, Doctor 
William Ledyard, and Doctor Samuel Becker? A. Yes. 
I have examined their testimony. 

Q. All the testimony given in this case? A. Yes. 

Q. On the basis of—will you tell the Court and the 

340 jury first, the general nature of the hospital records 
and what not that you have examined here so they 

can understand what information you had at your disposal? 
A. I examined the depositions of Doctor Erler and Doctor 
Ledyard. 

I examined the testimony of Doctor Becker. 

Q. That was a transcript of the testimony given here 
several days ago? A. Yes. 
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Q. All right. A. And I examined in great detail the 
hospital records at the Bethesda Naval Hospital on Mr. 
Safly. 

Q. Now, have you also seen the record of the operations 
that have been performed on Mr. — A. (interposing) 
I have. 

Q. Safly. 

Now, have you also seen the record of the x-rays that 
were taken of Mr. Safly, beginning in 1949? A. Yes. 

Q. Now, on the basis of the information which you have 
reviewed here, do you have any opinion with respect to 
what initiated or what activated the case of tuberculosis, 
which Mr. Saflv verv obviouslv has had? A. Well, it would 
be my opinion that there is no causal relationship between 
the injury sustained by Mr. Safly and the develop- 
341 ment of tuberculosis. 

It is my opinion that — 

Q. (interposing) Will you proceed to explain why you 
hold that opinion, Doctor? A. It is my opinion that the 
nature of the tuberculosis at the time it was discovered in 
February of 1949 was of such extent, including the presence 
of cavitation, which means holes in the lungs, and fibrosis, 
which is scarring, that it could not have been present only 
a period since the accident. 

Q. The accident was the 31st of July. 

Is that correct? A. Yes. 

Q. And the tuberculosis was discovered—did you ever 
decide whether that x-ray was February 2nd of January 
21st? A. Well, actually, as the record indicates, the date 
of the request was on Januarv 21st, 1949. 

Q. Yes. 

Well, now, that is how many months—that is August, 
September, October, November, December and January— 
six months. A. Roughly five and a half months, yes. 

Q. And it is your opinion that the x-rays taken at that 
time revealed a tubercular condition too far advanced to 
have begun or been reactivated at any time after the 
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342 accident of July 31st? A. Yes, that’s my opinion. 

Q. Is that correct? 

In your experience, how many patients with tuberculosis 
have you estimated you have treated, or, how many cases 
of that nature would you say that you have observed? A. 
Of tuberculosis? 

Q. Yes, sir. A. Well, it would have to be a rough 
estimate. 

Q. All right. A. We have at the District of Columbia 
General Hospital always a census of three hundred patients. 
We admit roughly two hundred patients a year. 

I have been there since 1942, and I would say it runs 
into the thousands. 

Q. Now, based on your own experience and on the best 
medical authorities in this field, in your opinion, is there 
a connection between bodily injury and the onset or re¬ 
activation of tuberculosis? A. I think that one can’t 
implicate directly injury and tuberculosis. One—when 
there is the direct implication of the tubercular bacilli, that 
is the germs of the tuberculosis, into an area, that is the 
only direct evidence there is. 

If a person handles a needle that is contaminated with 
the germs of tuberculosis and is stuck with that needle, or, 
a butcher handles a cow which is tubercular, and is 

343 infected as a result of direct implication, that is the 
onlv direct evidence. 

The other evidence for the relationship— 

Q. (interposing) Pardon me, Doctor, when you say that 
you mean those are the only instances when you can be 
sure there is a causal relationship— A. (interposing) 
When there is direct evidence, yes. 

Now, there is indirect evidence in other situations. We 
know that severe chest injury may activate an arrested 
tubercular lesion. 

Q. Will you explain to the jury what that means? A. 
Lesion is a general term indicating any x-ray experience 
that is abnormal. It is a non-specific x-ray term. 
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Q. That means that is what you see in the x-ray picture? 
A. Yes. 

Q. “When you decide a man has tuberculosis? A. Or 
other pulmonary disease. 

Q. Right. A. Now, the trauma or the injury must be 
direct. There must be unquestioned evidence that there 
is such an injury to the chest. 

And an additional factor must be that the appearance of 
the tuberculosis, temporarily speaking— 

Q. (interposing) That means? A. In terms of time. 

Q. That’s right, Doctor, please use lay terms. A. 
344 I am sorry. Please call me when I don’t—that the 
appearance of the disease in terms of time must be 
on the heels of that injury, and that in most cases the 
injury should be sufficiently severe as to cause symptoms 
related to the lungs immediately after the injury has been 
sustained. 

Q. Now, Doctor, is there any accepted medical theory 
which relates injury to the skull and, say, in the form of a 
fractured skull, with the onset of tuberculosis in the chest? 
A. No. I would say that there is evidence that relates 
injury of the skull to the development of tubercular menin¬ 
gitis, but not tuberculosis of the lung. 

Q. Y r es. 

Now, have you examined the testimony of Doctor Erler 
in this case? A. Yes, I have. 

Q. I believe you testified earlier that you had? A. Yes. 

353 Q. Doctor Katz, I am going to read you a state¬ 
ment from Doctor Erler’s opinion, and I am not ask¬ 
ing you to comment on the opinion. 

I simply want to ask you from your observation, from 
your study of the hospital records in this case, some ques¬ 
tions with respect to this statement which Doctor Erler 
makes. 

When he was asked: 
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Will you give us your opinion as to any connection there 
is between this condition of tuberculosis and the accident 
of July, 1948— 

• ••****##* 

354 Q. Just to repeat: I read the question which the 
attorney out in California asked Doctor Erler, to- 

wit: 

Will you give us your opinion as to any connection there 
is between this condition of tuberculosis and the accident 
of July, 1948? 

Doctor Erler said: 

“It is well known that defective nutrition and anything 
that lowers the resistance of the individual predisposes to 
infection with acid-fast bacilli. Following this man’s in¬ 
jury, he gives a history of having received intravenous 
rather than oral feedings for approximately 4 weeks, plus 
inability to take a regular diet for approximately two 
months following injury. It was during his period of hos¬ 
pitalization for his injury that evidence of pulmonary 
tuberculosis was first found. It seems likely, in my opinion, 
that the injury and the tuberculosis are related, one to the 
other, in view of knowledge of how tuberculosis infects 
individuals.” 

Now, Doctor Katz, have you examined the hospital rec¬ 
ords in this case? A. Yes. 

356 By the Court: 

Q. You may read what the hospital record shows as to 
intravenous injections. A. The only place that I found any 
note regarding the intravenous fluids was in the nurse’s 
notes, the nurse’s notes. 

Q. Which report is that? A. The Bethesda Naval Hos¬ 
pital report. 

The nurse’s notes usually list various medications that 
a patient receives, the nourishment that a patient receives 
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and any remarks that a nurse thinks is pertinent to the 
case. 

In looking over the nurse’s record, Mr. Safly 

357 received intravenous feedings—that means feedings 
by vein—for a period of twenty-four hours. 

Now, I can’t find any other reference in the nurse’s notes 
or any place else in the chart that intravenous feedings 
were given for a period longer than twenty-four hours. 

By Mr. Ailes: 

Q. Doctor, can you find any record that the patient took 
nourishment, liquids or nourishment orally, through the 
mouth? A. Yes, of the first day there is a note to the effect 
that the patient drank two hundred ccs of water, on 8-3-48. 

Q. That would be—8-3-48 that would be. 

The patient was admitted to the hospital late in the even- 
of July 31st? A. This would be the third hospital day. This 
is a note, “soft diet on 8-4-48”. 

There is a note, soft diet, and then, from then on through¬ 
out the chart there are notes to the effect that the patient 
took a soft diet and then finally on 8-11-48, a regular diet. 

Q. Now, 8-11-48 is eleven hospital days after the acci¬ 
dent? A. Yes. 

Q. And due entries appear regularly thereafter showing 
a regular diet for 8-12, for instance, and 8-13? 

358 A. Yes, yes. 

Q. Now Doctor, does the hospital record show any 
placo where the patient was gaining weight during this 
period? A. Yes. 

It indicates that he was well enough to be given some 
liberty on 8-21-48, which is three weeks after his hospitali¬ 
zation. 

And on 9-29-49, or, September 29, ’48, he was well enough 
to have a thirty day convalescent leave. 

IVhen he returned from that convalescent leave, a note 
is made that there was a twelve pound weight gain com¬ 
pared with his admission weight. 
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Q. This was on what date? On what date is that observa¬ 
tion made? A. October 28, 1948. 

Q. That’s when he returned from his leave? A. Yes. 

Q. Is that hospital record consistent with a diagnosis 
of malnutrition? A. Oh, I would say not at all. 

One cannot assume malnutrition in a patient who is up 
and about, gaining weight, and whose dietary intake, as 
judged from the nurse’s notes, consisted of a soft diet from 
as early as the third day of his admission to the hospital. 

Certainly in any malnutrition experiment, one has 

359 to—one recognizes that dietary intake is inadequate 
over months at a minimum. 

The mere fact that a soft diet is obtained doesn’t indi¬ 
cate that that diet is not a completely normal diet for pa¬ 
tients, for instance, who do not have teeth, who could not 
take a normal diet. 

Y T et their soft diet is certainly nutritious in terms of 
calories, proteins and fats and sugars. 

Q. On that basis, Doctor, how long has this, has this 
patient been on intravenous feedings? A. For a period of 
twenty-four hours. 

Q. In fact, is there an established connection between 
malnutrition and tuberculosis even where malnutrition 
does exist? A. Well, I would say this, Mr. Ailes about that: 
That for a long time there has been an assumed to be an 
association between dietary inadequacy and the develop¬ 
ment of tuberculosis. Actually there is no unquestioned 
evidence to this effect. 

The conclusions about the relationship would be based 
on certain things, for instance, massed surveys of people 
who are exposed to the horrors of war, let us say. 

Q. Like in a concentration camp? A. Like in a concen¬ 
tration camp where for periods of months the dietary in¬ 
take was fully inadequate. 

Now, the difficulty with such a mass experiment is 

360 that many other social, economic, factors enter in be¬ 
sides the fact that the patient was not eating ad¬ 
equately. Maybe the patient’s housing conditions were 


poor; the clothing that the patient had was inadequate; 
respiratory infections, pneumonia, et cetra, were frequent 
in that group; their exposure to occasions of tuberculosis is 
greater. 

So that in those mass experiments there are other 
factors entering besides that of dietary intake. 

Now, other approaches to the problem have been ex¬ 
perimental where an animal is deprived for long periods 
of time of certain food substantiation, and then the 
animal develops tuberculosis or his already existing tuber¬ 
culosis is made worse. Such animals certainly are severe 
in the sense that the defecation of the food they eat is 
completely something which doesn’t happen in the human 
being. 

Other approaches to the problem would be that the 
effect of dietary intake, regimens—r e g i m e n s — 

Q. (interposing) Let’s stick to those lay terms. A. Yes, 
please. 

Dietary intake means what effect that or a particular 
or peculiar diet might have on the development of tuber¬ 
culosis or on the aggravation of an existing tuberculosis. 

And then the last thing which is done when a patient 
is admitted to the hospital with tuberculosis, he is ques¬ 
tioned as to his diet. 

361 Now, you will see that all those approaches are 
indirect and the evidence for the effect of malnu¬ 
trition on the development of tuberculosis is that the 
malnutrition has to be severe and the malnutrition has 
to be prolonged and patients who are malnourished don’t 
gain weight. 

Q. That’s right. 

And there is just no question on this hospital record but 
what this patient was not suffering from malnutrition. 

Isn’t that correct? A. Even from this point, yes, when 
there are indications although he was offered a soft diet, 
he didn’t eat it. Well, the physician did not think enough 
of that to supplement such a soft diet with intravenous 
feedings. 
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Q. Now, Doctor, when Doctor Becker testified he was 
asked what led to his conclusion that there was a con¬ 
nection between this injury and tuberculosis and he re¬ 
plied: 

“It is agreed that he did sustain severe injuries about 
the head and face. Associated with this injury there is 
a history that he had had hemotvsis, which is the cough¬ 
ing up of blood. 

That blood came from the lung tissues. There is an 
indication that he had sustained some injury involving the 
lung. 

We know this, that although this lung development did 
not manifest or show itself up until several months 

362 later the authorities do say that such a situation 
is not an unusual course of events; that the amount 

of hemorrhage and the extent of injury is actually no 
indication as to whether or not that will be a short term 
or a long term incubation period of the tuberculosis.” 

Now, I would like to ask you whether there is any evi¬ 
dence in the hospital records here which could support 
a conclusion that Mr. Safly had suffered an injury to 
the lungs? 

363 A. There is no evidence anywhere in the chart to 
the effect that Mr. Safly obtained any injuries to 

the chest wall or to the lungs. 

Nor were there any complaints related to the chest wall 
or to the lungs until a nurse’s note records on January 
10, 1949, again roughly five and a half months after his 
admission to the hospital: I quote, awake good deal of 
night complaining of cough. 

Now, there are the first respiratory symptoms noted. 
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364 Q. "When was the first chest x-ray taken on Mr. 
Safly? A. The first request for an x-ray was Janu¬ 
ary 21, 1949. 

Q. Now, the hospital records shows something about 
vomiting blood on admission to the hospital, does it not? 
A. Yes. 

365 Q. Is there an indication of an injury to the 
chest? A. No. This was recorded as vomiting 

blood, not coughing up blood, and anybody who has had 
an injury to the mouth, or a child, who has had a tonsil¬ 
lectomy, for instance— 

Q. (interposing) A tonsillectomy means removing the 
tonsils? A. Blood is always swallowed. Blood is a very 
irritating substance when swallowed and provokes vomit¬ 
ing very frequently. And a person with injuries to the 
mouth or bleeding from the mouth commonlv vomits 
blood. The source of that blood is not from the stomach. 
The source of that blood is the swallowed blood. 

Q. Now, if there is blood in the lungs and there is a 
foreign matter and the body tries to get rid of it, how 
do you get— A. (interposing) The patient invariably 
coughs up the blood. 

Q. The first time was in January of 1949? A. February 
of 1949. 

Q. February of 1949. 

Now, Doctor Katz, you have read the record in this 
case with respect to the thoracoplasty, that was those 
two severe operations that Mr. Safly had, and the pneu¬ 
moperitoneum treatment, which is, as I understand it, the 
introduction of air under the chest? A. Introduc- 

366 tion of air into the abdominal cavity. 

Q. Has Mr. Safly had the accepted modern treat¬ 
ment for tuberculosis? A. I would say, yes. 
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369 Cross-Examination 

By Mr. Clark: 

Q. Doctor, where does the record indicate, and I be¬ 
lieve, you testified, that Mr. Safly was gaining weight? 
A. On his readmission to the hospital on 10-28-48. There 
is an indication which states “weight gain or loss”. 

I will be glad to find it for you. 

Q. No. You just go ahead. You are talking. 

370 It indicated what? A. It might be better if I 
just did this and then I wouldn’t be bothered with 

a question. 

On his readmission to the hospital there—I will get it 
from the original chart—he had a thirty day liberty and 
then when he returned, of course, he has a readmission 
examination. 

Well, I will go through it. 

(Thereupon the witness examined the papers before 
him.) 

The Witness: Here it is. 

“Recent loss or gain, amount.” 

And then there is written in “12 pound gain”. 

Q. And when this tuberculosis was discovered of Mr. 
Safly in February of ’49 this was a rather far advanced 
condition, was it not? A. That’s correct. 

Q. Was the condition advanced so far that in your 
opinion it started prior to the accident in question? 
A. That’s correct. 

Q. Well, is it the customary and usual thing that a 
person gains weight while tuberculosis is starting and 
making its inroads upon him? A. Not at all, unusual, 
not at all. 

• ••••••••# 

371 You remember testifying once before in this 
matter, do you not? A. Very well. 




Q. And I will ask you whether or not this question was 
asked you at that time and whether or not you answ'ered 
the answer as I will give it to you. 

“Q. Now, from this information, it is apparent that at 
the present time Mr. Safly suffers from tuberculosis; is 
that not so, Doctor? A. Yes, it is. 

Q. In your opinion, is it possible that his tuberculosis, 
assuming all the facts to be true with respect to the 
clinical history of Mr. Safly—his present case of 

372 tuberculosis—resulted from the injuries which he 
received in the accident in which he received a frac¬ 
tured skull, in an accident with a box car? 

The Court: You mean July 31, 1948? 

Mr Ailes: On July 31, 1948. A. I would say it was 
possible, but not probable.” 

Is that correct? A. Yes. 

Q. And you say now it is possible but not probable 
that this tuberculosis was caused or aggravated by this 
accident. 

Is that so? A. Possible, but not probable. 

Q. That is your testimony now? A. Yes. 

Q. Now, you never saw Mr. Safly before yesterday, 
did you? A. Never. 

Q. How much time have you spent reviewing his rec¬ 
ords? A. Hours. 

Q. How many hours? A. Oh, I would say before the 
last hearing I was given fifteen minutes to look at the 
records. 

Yesterday I would say I spent—oh, between perhaps 
one and a half hours yesterday. 

373 Q. And fifteen minutes before? A. Yes. 

Q. As a matter of fact, all the time you spent 
in reviewing Mr. Safly’s records was spent here in court 
yesterday during the luncheon recess? A. The records, 
ves. The records— 

Q. (interposing) That’s what I am asking you about? 
A. Yes. 
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Q. Where did you spend the hours on that you are 
talking about ? A. Well, an hour and three-quarters, rough¬ 
ly three hours—I can’t give you the precise number of 
minutes. I didn’t punch the stop watch. I can’t say. 

Q. That’s the amount of time you spent reviewing his 
records? A. Yes. 

Q. You never have seen the man before yesterday? A. 
never. 

Q. You never have examined the man? A. Never. 

Q. And just from that is what you are testifying? 
A. Yes. 

Q. Now, have you been or do you expect to be compen¬ 
sated for appearing here today? A. Well, I think so. 

• *#••*•••• 


375 Willoughby M. Coffman 

-was called as a witness for and on behalf of the defend¬ 
ant, and being then and there duly sworn by the Clerk 
of the Court, assumed the witness stand and testified as 
follows: 

Direct Examination 
By Mr. Ailes: 

Q. Mr. Coffman, will you speak up good and loud now 
so that the twelve folks on the jury can hear you 

376 and the Judge as well? 

Will you state your full name? A. Willoughby 
M. Coffman. 

Q. By wiiom are you employed, Mr. Coffman? A. The 
Baltimore and Ohio Railroad. 

Q. How long have you been employed by the B and 0? 
A. Forty-four years. 

Q. Where are you employed? A. Georgetown Freight 
Station. 

Q. Whereabouts is that located? A. 3244 K Street, 
Northwest. 

• •••••«••* 
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378 Q. Has it been tbe practice and was it in July 
of 1948 to serve industries with box cars that were 

parked in the street, Mr. Coffman? A. Yes, it has. 

Q. Has that practice gone on for a long time? A. It’s 
been for fifteen years that I know. 

379 Q. Was that a new practice when you came with 
tbe— A. (interposing), Xo, it’s been carried on be¬ 
fore. 

Q. I am not sure I asked you how long have you been 
station agent at Georgetown? A. I been there for fifteen 
years. 

Q. Now, why are box cars left in the street to serve 
those industries? A. There are several reasons we leave 
them there on account of room sometimes. Another thing 
is it is near the industries that the cars are for. We park 
in front of their place. 

Q. Let’s take Hoffmeier’s place for example. 

Do you leave cars in front of Hoffmeier’s place? A. 
Yes. We place cars there for loading. 

Q. Whereabouts is Hoffmeier’s located? 

I believe you can tell me from right there. Isn’t its 
location just west of the station? A. It is just west of 
the station, Wilkins-Rogers and then Hoffmeier’s. 

Q. Wilkins-Rogers is right at the corner of Potomac 
Street and K? A. That’s right. 

Q. Hoffmeier’s is just beyond the siding or right off 
the crossover? A. Just this side of the crossover, 

380 between the station and the crossover. 

Q. Could he load his cars if they were in the 
yard, for instance? A. Well, he loads tallow in tank cars 
and he would have to have some way to get the tallow 
from his place to it. 

Q. How does he load them at the present time? A. He 
has a large pipe he runs from his plant right into the 
tank car. 

Q. Which is parked in the middle of the street at the time. 
Is that correct? A. That’s right. 
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Q. What hours does Hoffmeier work or when does he 
load, if you know? A. Well, he loads in the evening after 
we quit with the Diesel engine so as not to interfere with 
the going up and down the street. 

Q. Now, are you familiar with the practice down the 
street, a little farther at Chestnut Farms? A. Yes, I am 
familiar with it. 

Q. Now, how do you serve Chestnut Farms? A. They 
have a private siding of their own and then any surplus 
cars, more than the siding will hold, we put right in front 
of their place on the street. 

Q. Now, how many cars will a siding hold? A. 

381 They will hold three, three easily and you can 
squeeze four in. 

Q. Now, how many cars a day does Chestnut Farms 
require, A. They get about, about four cars a day. 

Q. Now, does he—does the Chestnut Farms Company 
unload the cars as they come in one at a time? A. Oh, 
they unload them on the average. They are unloading 
parts of five cars or six a day. 

Q. Now, why is that? A. They handle milk bottles and 
they have like one car would be quarts, one car, pints, 
one car cream tops and one car milk bottles. 

It is a difference, and they try to take what they use 
out of the cars each day as they use them. 

Q. So they don’t load them in order as they come in 
but they take from different cars what they need of what 
that car has. 

Is that right? A. That’s right. That’s right. 

By the Court: 

Q. Do each of these companies have a private siding 
or just some of them? A. Just some of them. Just some 
of them. 

By Mr. Ailes: 

Q. Now, what hour does your yard crew work? 

382 A. We work from eight in the morning to four in 
the evening. 
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Q. And was that the ease in 194S? A. That was the 
same hours in 1948. 

Q. Now, at that time what hours was Chestnut Farms 
working? A. Well, they go to work about seven in the 
morning to about seven in the evening. 

Q. So they actually were using those cars, were loading 
and unloading—for loading and unloading purposes after 
your yard crew quit in the afternoon. 

Is that correct? A. Oh, yes. They still do that. 

Q. Now, do you ever or—do you ever make a practice 
of leaving cars on the highwav in front of Chestnut 
Farms when there is room in the siding? A. It is our 
policy to keep the siding filled up and the surplus cars 
be put on the street. 

• **••*••*• 

401 Q. Are you familiar with the kind of device—in 

402 the first place, what device, if any, does your lamp 
tender hang on cars that are parked on the street 

at night? A. We have a reflector and an oil lamp or a 
hand lamp. 

Q. I show you an article which is marked for identifi¬ 
cation as Defendant’s Exhibit No. 4 and ask you if this 
is the general type of lamp? A. That is the type lamp. 

Q. Have you had occasion to observe these—this device 
in place on a box car or on a car parked in the street 
down there at night? A. Yes, I have. 

Q. Have you any idea at what range you can see this 
light when it is lit, this lamp or lantern? A. I would say 
in an automobile, if I was driving, yes. 

Mr. Quimby: I can’t hear. 

The Witness: Or walking. 

By Mr. Ailes: 

Q. Walking? A. Well, I think about a hundred feet. 

Q. Let me ask you this: 

Did you recently go down to see whether or not your 
lamp tender, Proctor, had put a warning device on the 
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tank car at Hoffmeier’s at night? A. Yes, I did. He— 
Q. (interposing) What was that occasion? A. I 

403 put a tank car up there after he had left and I— 
he had put the lamp there and I wondered if the 

conductor put the lamp on. He placed the car. 

Q. When was this? A. This was about three weeks ago. 
Q. Yes. A. And so after I got home I wondered if he 
had put the lanterns on and I drove back down and when 
I come along by the mill there, my headlights, I could 
see the lantern was on there. 

Q. You could see the lantern itself. 

Is that correct? A. Yes. 

The lantern and the reflector. 

Q. Well, I don’t want to ask you about the reflector at 
this time, just about the lantern. 

Could vou see the lantern burning on that occasion? 
A. Well, I was looking for them both and I don’t think it, 
I know the lantern was burning but whether I looked 
there and I could see that they are, were, on both of 
them was on. 

Q. You are sure that the lantern was, itself? A. Yes, 
it was there. 

Q. And you were, you were at the mill, you say? A. Yes. 
It was right at the mill when I first noticed that it was 
on. 

404 Q. At Wilkins-Rogers? A. Yes, that’s right. 

Q. And where was the car? A. It was right in 
front of Hoffmeier’s. 

Q. Does that mean that—A. (interposing) That point 
of that switch there where we cross over from one track 
to another. 

Cross-Examination 

#•#••#•••• 

406 Q. (interposing) But there was only three on 
the Chestnut Farms siding. 

Is that right? A. I think three is right, yes. 
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Q. And there was room on there according to your 
testimony for another one? A. You can put the 

407 fourth one on. 

Q. Now, in addition to that and going back to 
the 31st of July of 1948, west of Wisconsin Avenue on 
your yard—A. (interposing) Yes. 

Q. You had a total of forty cars. 

Is that correct? A. West of Wisconsin Avenue? 

Q. Yes. A. That’s right. Yes, west of Wisconsin. 

Q. And you have a yard here (indicating) that’s en¬ 
tirely off the street on vour own property? A. That’s 
right. 

Q. That will hold at least forty-eight cars won’t it? 
A. That’s right. 

Q. And how many cars did you have in that yard that 
night? A. We had about forty cars in there. 

Q. So there "were eight more left out here (indicating) 
up and down the street. 

It that correct? A. That’s right. 

Q. Now, that’s left for B and O’s convenience, isn’t it? 
A. Partly for the B and 0 and partly for the shippers. 
Q. Now, your crew leaves there at what time? A. They 
leave at four o’clock. 

408 Q. Now, the lantern or whatever light you put 
on these cars are put on before four o’clock in the 

afternoon, are they not? A. That’s right. 

Q. Is there anybody there afterwards to see whether 
they are burning or not? A. No, I don’t think so. 

Q. Nobody at all? A. No. 

Q. You don’t have any night watchman there? A. No, 
we don’t have a night watchman. 

Q. Then if one of those reflectors were removed by 
some one or a lantern went out or was broken or taken 
away, nobody would be there to check it until the follow¬ 
ing morning, would they? A. No, I don’t think, unless 
the police or something like that would. No, no B and 0— 
Q. (interposing) No B and 0 person would be there? 
A. No. 
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Q. Now, you testified, I believe on your direct, that if 
you were walking down K Street at night that you could 
see this red lantern for about a hundred feet? A. Yes, 
I think so. 

Q. Now, if it were a rainy, dark, drizzly, partially 
foggy night that you were walking down K Street, 
409 how far could you see that light? A. That would 
cut it down. So I don’t know just how long; that 
would probably cut it down a little. 

Q. Haven’t you been down there at night when it was 
raining? A. No, I don’t go down when it is raining. 
********** 

Q. You stated that this Freeway was being constructed? 
A. Yes. 

Q. July 31 of 1948, that’s right, isn’t it? A. Yes. 

********** 

420 Q. Then the Pennsylvania car was put on that 
track on the 30th of July? A. That’s right. 

The Court: Now, that is the car that was on the main 
track? 

The Witness: Main track, that’s right. 

By Mr. Clark: 

Q. And the cars in front of the Chestnut Farms siding 
were put there on the 31st, were they not? A. That’s 
correct. 

Q. And the car that was on the main track was left 
there while the other cars were put in front of Chestnut 
Farms, weren’t they? A. That’s right. 

Q. You said that your freight yard would accom- 

421 modate how many cars? A. Freight yard there 
accommodates about forty-eight or fifty cars. 

Q. And there were forty on at this particular time? 
A. That’s right. 

#•#•*#**#* 



Thomas L. Proctor 


422 Direct Examination 

By Mr. Ailes: 

Q. Mr. Proctor, will you speak out good and loud so 
everybody can hear you now, and will you state your full 
name? A. Thomas Levi Proctor. P-r-o-c-t-o-r. 

Q. By whom are you employed, Mr. Proctor? A. By the 
Baltimore and Ohio Railroad. 

Q. How long have you been a B and 0 employee? A. It 
will be forty-five years, June 1st, next year. It is forty- 
four years now; 1919, June 1st. 

Q. Whereabouts do you work for the railroad? A. Oh, 
Georgetown between Thirtieth Street and Key Bridge on 
K Street. 

Q. WTiat is your job down there? A. Lamp tender. 

Q. Now, as—was that your job—how long have you 
been lamp tender there? A. Second week in March, 1942. 
Q. And you are lamp tender there now? A. Yes, sir. 

Q. And were you a lamp tender there July 31, 1948? 
A. Yes, sir. 

Q. Now, what are your duties as lamp tender? What 
do they consist of? A. The first thing in the morn- 

423 ing from seven to eight I cleans the office, the B 
and 0 office, one hour. 

Q. Is that the station? A. That’s the station. 

Q. That is Mr. Coffman’s office? A. That’s right. 

Q. Yes? A. Then I get up my lanterns after that, after 
eight. 

Q. WTiere are your lanterns? A. Hanging on the cars 
on the street. 

Q. All right. A* And then I clean them and then I 
gather up the grain doors. 

424 Now, incidentally, when you said you collect lan¬ 
terns, do you also collect reflectors in the morning? 

A. Yes, oh, yes, both. 
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Q. Now, does there come a time in the afternoon when 
you put lanterns and reflectors on B and O cars? A. Yes, 
sir, about three o’clock in the evening. 

Q. I hand you a device marked Defendant’s Exhibit 
No. 4 for identification, and ask you if you recognize what 
that is? A. That’s what you call a switch lantern. 

The Court: Switch lantern? 

The Witness: Yes, ma’am, switch lantern. 

By Mr. Ailes: 

Q. Now, is that the kind of a lantern you put on box 
cars? A. Yes, sir. 

Q. When left in the street? A. Yes, sir. 

Q. That may not be the same lantern that was on a 
particular car, but is that the kind of a lantern that 

425 vou were using in Julv of 1948? A. Yes, sir. Don’t 
have any kind but these, this kind. No difference in 

the lanterns. 

Q. I hand you a device marked as “Defendant’s Ex¬ 
hibit No. 5 for identification” and ask you if you 

426 will tell the Court and jury what that is? A. This 
(indicating) is what you call a reflector. I hang this 

on— 

Q. (interposing) Let me ask you. 

Is that the kind of a reflector that you hang on the cars 
that are parked on the street? A. Yes, sir. 

*•#••*•••• 

Q. Is that the kind of a reflector you were using in ’48? 
A. Yes, sir. Onliest kind I have, just this kind. 

#•#••#•••• 

428 Q. Now, if—first of all, where did you hang 

this device on the box car? A. I hung it on what’s 
called the grab-iron on the box car. 

Q. Is that the grab-iron? A. The grab-iron on the box 
car. 
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Q. Yes. A. "Which is— 

Q. (interposing) On which side? A. On the right side, 
right corner, on the driver’s side going up the street. 

Q. Where is the grab-iron on the back of the box car? 
Whereabouts is it? A. Right on the corner of the 

429 box car, I judge about two foot and a half, probably 
three foot from the ground. 

430 Q. When did you first learn about that accident? 
A. I learned of it, the first I know of it was August 

1st. That was Sunday morning. The accident happened 
on a Saturday night, July 31st. 

And I knows it Sunday morning, that was August 1st, 
about seven a.m. 

*•«••#•••• 

Q. All right. Don’t tell me what anybody told you, but 
did you find out or hear that there had been—how did 
you ascertain that an accident had taken place there? 
A. I seen the glass of the automobile headlights 

431 and the rim around the headlight laying right at 
the car. 

Q. Which side—if this is the box car (indicating) going 
in this direction, which side of the car would it—A. (inter¬ 
posing) The corner to the left. 

Q. The left hand side? A. Yes, sir. 

Q. Now, did you look to see—let me ask you this ques¬ 
tion: 

Had you hung a reflector or a lantern or both on that 
car the night before? A. Yes, sir. 

Q. Was it there that morning? A. Yes, sir, lit. The 
lantern was still lit the next morning. 

Q. Did you take occasion to look to see if the lantern 
•was lit in the morning? A. Yes, sir. First thing I noticed. 
Q. That it was lit at that time. All right. 


123 


432 Q. Mr. Proctor, on the occasion when you discov¬ 
ered the glass and the headlight rim by the box car 

on Sunday, August 1st, was there any car parked on K 
Street east of the car that was struck? A. Yes, sir, one 
car, a tank car, same track. 

Q. Now, whereabouts was it parked? A. (There was no 
audible response.) 

Q. If this is the plat (indicating) and this is the Aqua- 
duct bridge and Key Bridge up here (indicating) and this 
is the railroad yard, and this is Chestnut Farms, this di¬ 
rection is east, is it not? A. Yes, sir. 

Q. Like this. 

433 Now, how far in this direction (indicating) was 
that tank—what kind of a car was that car? A. It 

was a tank car, a round tank car. 

Q. How far this way (indicating), east of the car that 
apparently had been involved in an accident, was this tank 
car ? A. I would say something like about probably a hun¬ 
dred and fifty feet. 

Q. Now, what track was that car on? A. It was on the 
same track of the box car that was hit by the automobile. 

Q. Now, Mr. Proctor, when you first started working for 
the B and 0 in ’42, how did you mark these cars? A. Just 
like I do now on the, on the right hand corner, going up 
the street and would be on the left corner coming down the 
street. 

Q. Yes. And what did you mark them with? 

Mr. Clark: If the Court please, I can’t see the material¬ 
ity of what he did in 1942. 

There is no custom that can be built up here as whether 
or not on this night this car was properly marked. 

The Court: Do I understand you are asking him some¬ 
thing about ’42? 

Mr. Ailes: Yes, ma’am. 

I asked him what device he used to mark the cars 

434 with in ’42. I propose to show when the change was 
made and why. 
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The Court: Well, I don’t see that that is material now. 
Mr. Ailes: Well, do you want us to approach the Bench 
and I will tell you what his testimony will be ? 

The Court: Yes. 

*####***** 

435 The Court: I don’t think you should ask anything 
about before the accident. 

********** 

Mr. Ailes: May I vouch the record on that? 

The Court: Yes. 

Mr. Ailes: All right. 

Mr. Quimby: Stating for the record, if your Honor 
please— 

• ##*#*•*** 

436 Mr. Ailes: Witness Thomas L. Proctor, if per¬ 
mitted to testify in response to this and succeeding 

questions by counsel, would testify that prior to—that when 
he began his present occupation in 1942, the cars were 
marked solely with a red lantern; that as of some time in 
1944, the reflector device was put into operation and since 
then, since the time when the reflector device was used un¬ 
tile the time of this accident, there were absolutely no acci¬ 
dents whatsoever in this area involving cars—automobiles 
and box cars parked in the street at night. 

Now, if your Honor please, it seems to me the jury is 
certainly not entitled to assume that this is a regular oc¬ 
currence, these wrecks, when this is the only one we ever 
had. 

Mr. Clark: I say that this man certainly as a lamp 

437 tender couldn’t possibly know how many accidents 
had been had down there in the first place. 

The B and 0 Railroad Company couldn’t possibly know 
because they could have accidents there, any number, that 
wasn’t reported to them. So there would be a guessing as 
to whether or not there had been any other accidents. 
*••••••••• 
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Mr. Ailes (interposing): What I want to do is show this 
device was put into effect since ’44 and since this device 
has been put in use there has been no accidents in this area. 
I think that is pretty direct evidence how effective it is. 
Mr. Quimby: Didn’t you say since that time they have 
changed, to hang them differently? 

438 Mr. Ailes: No. That was ’48; actually since ’50, 
I believe. 

The Court: Well, you see— 

Mr. Ailes (interposing): No, your Honor, I have only 
offered to proffer that there were no accidents between ’44 
and July, ’48 when this took place, which is all that— 

The Court (interposing): Well, I sustain the objection. 

**•••**••• 

Cross-Examination 

**•••***•• 

439 Q. You have a pretty busy day, don’t you? A. 
Yes, sir. 

Q. Don’t have much time to play around? A. No, sir. 

#*###**#** 

440 Q. And that box car is about fifteen feet tall, isn’t 
it? A. Yes, sir. 

Q. Way up in the air? A. Yes, sir. 

Q. And it is about thirteen feet wdde, isn’t it? A. More 
or less, yes, sir. 

Mr. Ailes: I believe we stipulated ten. 

Mr. Clark: What? 

Mr. Ailes: Ten. 

By Mr. Clark: 

Q. Well, ten? A. I don’t know how wide. 

Q. I mean it is a great big wide car and the only light 
or anything that was on the end of that car was this little 
gadget hung here (indicating) in this fashion? A. That’s 
right. 
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Q. Now, that’s hung on the right hand corner only? That 
is correct, isn’t it? A. No, it’s on the right hand corner, 
but not right there at that—I mean, right at that part. 

*«»#**«*** 

441 In other words, the grab-iron that it’s fastened to 
would be just a little bit above my waist, wouldn’t 

it? A. Something like that. 

Q. And this lantern is hung in front of it just like that 
(indicating). 

Is that right ? A. That’s right. That’s where it is. 

Q. Now, with the lantern hung in front of it like 

442 that, it hid all the red part of the reflector, wouldn’t 
it? A. I wouldn’t say so. It shows them up better 

because you can see red at all times. An automobile, an 
automobile, you can still see the reflector. 

Q. You mean because the lantern is hung here like that 
(indicating) it shows the reflector up better? A. I would 
say so. 

Q. Isn’t it a fact that you just see the red lantern hang¬ 
ing here and wouldn’t be able to see the redreflector under¬ 
neath here (indicating) ? A. See all around and on top 
of it, yes, sir. 

Q. Now, who instructed you in the matter in which to 
hang this lantern? A. The boss of the—other words, the 
supervisor told me to hang it just—he told me how to 
hang it and everything. 

Q. He told you just how to hang it? A. Sure. 

Q. This was the instruction of the B and 0 Railroad 
that you put the lantern on in this manner? A. (The wit¬ 
ness nodded affirmatively.) 

Q. And you hang the lantern over the top of the reflector 
like that (indicating). 

Now, that is not an idea you had but that was instruc¬ 
tions from the B and 0 Railroad, wasn’t it? A. Hang it 
that way. 

443 Q. Hang it just like this (indicating). That’s how 
they told you to, and you did it exactly like they 


said. 
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Isn’t that right? A. Well, I—you have to lock both of 
them together because you have to be so near the front 
some other way to lock them both together. 

Q. I understand, but carrying out your orders, like you 
should working for the B and 0, to the best of your ability, 
they told you how to put this lantern on and you went to 
the trouble of putting it on exactly as you—as near as 
you could. 

Isn’t that right? A. As near as I could do it right, 
yes, sir. 

Q. And you had been putting them on like that for some 
period of time, hadn’t you? A. From ’42. Well, clean 
up to now, but I mean, up until the accident happened. 

*•**«*«#*• 

447 By Mr. Clark: 

Q. Now, Mr. Proctor, on the back of this car, the 
whole back of it on this particular night, I am talking about 
this one car, see, that was in the accident on the 31st of 
July. 

On the whole back of this car the only thing on it to 
warn a motorist coming down the street or anybody else 
was this one lantern and that reflector. 

That is right, isn’t it? A. Well, it was on the driver’s 
side. 

Q. Yes. A. If he missed the reflector, he would be on 
the wrong side. 

Q. No, no. Mr. Proctor, let’s don’t start arguing, but 
just answer my question. 

On this particular night I know you did everything you 
were told to do and on this particular night the only thing 
on the back of this box car was this (indicating), isn’t 
that right? 

And this was hanging on this right hand corner. 

That’s right, isn’t it? A. Sure. 

#•**•#*••* 
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450 Q. And this is all the light that was on the car 
when you left? A. That one car, but it was a light 
on the other, on the car hooked to the other end. 

********** 

452 A. On the side, on the street side which means both 
lanterns hanging right there and automobiles sup¬ 
posed to go right between the two. 

Q. Between the two? A. The Chestnut Farms side and 
I hang the lantern on the left side on it. In other words, 
on the street side; I don’t hang over against the build¬ 
ing, the Chestnut Farms building; I hang right on the 
street side. 

********** 

Q. Now, at the time this accident occurred, Mr. Proctor, 
they were building that overhead parkway there, weren’t 
they? A. Yes, sir. 

Q. That Whitehurst Parkway they call it now. That’s 
right, isn’t it? A. Yes, sir. 

Q. And they were pouring footings down each 

453 side of the street there and had construction work, 
didn’t they? A. Yes, sir. 

Q. Where they were pouring concrete to set the pillars 
in for that Freeway that was going on just at the time 
of this collision, wasn’t it? A. Yes, sir. They had lanterns 
from Chestnut, from Rock Creek that would be down about 
Twenty-Ninth Street all the way up to the end of the 
street. 

Q. All the way up to the end of the street? A. End of 
K Street, yes, sir, other side of Key Bridge on both sides. 

********** 

Q. And those were red lanterns too, weren’t they? A. 
Wasn’t no lanterns. They were what you call flares, a 
thing there, and a wick sticking up, and you light it, just 
a blaze sticking up; no glass around it. 

Q. And they were all the way up the street and some 
place that you had to drive considerably over to the cen- 
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ter of the street to get by those places, didn’t you? A. 
No, sir. 

Q. Don’t think so? A. No, sir. No, sir, it wasn’t 

454 in the way of the street at all, only thing on the 
right side. 

No holes dug right out in the street. It was all to the 
side of the street. 

#####*#### 

455 William Davis 

was called as a witness for and on behalf of the defendant 
A. William Davis. 

Q. Where do you live, Mr. Davis? A. I live in Mont¬ 
gomery County, Maryland, Gaithersburg, Route 3. 

#**#####*# 

457 Q. Now, are you—did you know, Mr. Davis,—are 
you aware of the fact that there was an accident 

down there in July of 1948? A. Yes, sir. 

Q. Now, how did you find out there was an accident 
there ? A. Well, I heard the crash. I was in the building 
at the time and I heard the crash down there below me. 

Q. This was when you say you were in the building, 
you were in that place where your office was? 

458 A. Yes. 

Q. Down there under Key Bridge? A. Yes. Right 
at that time because I hadn’t been over two minutes before 
I went in there. 

Always had to go in there to answer the telephone and 
things, and I went in there and I heard this crash. 

Q. Yes? A. And I said to myself, I said, something hap¬ 
pened down below me and somewhere, but right at the time, 
I didn’t come right out because I couldn’t. 

Then two or three minutes after that I walked out, looked 
down the street ’cause I knowed it was down the street, and 
on the right hand side I didn’t see anything. 

I walked across and looked down the street on the left 
hand side, and saw this car right at this crossing. 
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I said, Oh, yes, that’s what happened. Then I walks 
down there. I goes down there and I got down there. The 
police was there. He was there checking up, looking around 
and me and him had a few words, talking there. 

He said, “No light in there”. I said, “Yes, there is a 
light right there.” 

I said, “There is a light right there.” He said, “I’ll 
be dogged if I saw that light.” 

Q. Where were you standing at that time, Mr. Davis? 
A. Me? 

459 Q. Yes. A. I was standing—I was standing near 
about middle way of the box car. 

Q. Yes. If this (indicating) is the box car— A. (inter¬ 
posing) Yes? 

Q. You were standing behind it? A. I was standing on 
the left side of him and he was over here (indicating). 

Q. Yes. And he was standing right beside you? A. Yes. 
#••*•##*** 

460 Cross-examination. 

By Mr. Clark: 

*••*##**#* 

Q. When you got there, a police officer was there, wasn’t 
he? A. Yes, sir. He was there. 

Q. And he had not seen the light on this car, had— 
A. (interposing) Not at that time, he hadn’t. 

461 Q. And you had to point it out to him? A. Yes, 
’cause he said to me, he said, “There ain’t no light 

on this car”. 

I said, “There’s a light right down there by you”. 

Q. And both of you were standing right close— A. (in¬ 
terposing) Yes, sir. He looked down and he said “I’ll be 
dogged if I saw that light” and he was standing almost 
over it. 

Q. And you didn’t have any trouble finding it? A. Yes, 
sir. 
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Q. But the police officer had been investigating this acci¬ 
dent and he had been unable to see it? A. No, ’cause he 
was busy checking on the cars and things, and he just 
looked and he didn’t see—he thought that—he wasn’t pay¬ 
ing no more—he was writing. 

462 And he said there wasn’t any light on it? A. And 
he said to me, “There ain’t no light on this car, Davis.” 

I said, “Oh, yes, there is a light right down there beside 
you. 7 ’ 

*••#**#*** 

Ralph Ogle 

Direct examination. 

By Mr. Ailes: 

Q. Officer Ogle, will you state your full name, please? 
A. Ralph Ogle. 

Q. Ralph Ogle? A. Yes, sir. 

Q. By whom are you employed ? A. Metropolitan Police 
Department. 

463 Q. Are you still employed by the Metropolitan 
Police Department at the present time? A. Yes, sir. 

*••#•*#**• 

Q. Were you so employed on the 31st of July, 1948? A. 
I was. 

Q. On that occasion were you called upon to investigate 
an accident wffiich occurred on K Street in Georgetown, be¬ 
tween a car and a box car? A. I was. 

Q. Who investigated that accident with you? A. Officer 
Paul Bixler. 

Q. To what branch of the Metropolitan Police Depart¬ 
ment were you two officers assigned at that time? A. The 
Accident Investigation Unit, Traffic Division. 

*••#•##*** 

Q. Now, when were you—when did you first hear 

464 that this accident had occurred? A. You mean the 
night that it happened? 
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Q. Yes. A. We received a radio call about 9:02 p. m. 

Q. That call—did that call direct you to go to K Street 
to investigate an accident? A. Yes, sir. 

Q. And did you act pursuant to the orders thus received? 
A. We did. We responded to K Street under the Free¬ 
way. 

Q. And what did you find when you got there? A. We 
found a Plymouth convertible had collided with a box car 
parked on K Street under the Freeway. 

********** 

Q. Now, did you and Officer Bixler take pictures at that 
time of the accident? A. Officer Bixler took the pic¬ 
tures. 

465 Q. Was this a regular part of the accident inves¬ 
tigation procedure? A. Yes, sir. In an accident of 

this type, it is. 

Q. Now, Mr. Ogle, do you recognize this device (indi¬ 
cating) which is standing on the corner of the table, which 
is marked Defendant's Exhibit Nos. 4 and 5? A. It is 
similar to the one that was on the box car. 

Q. You did note that there was a device, some sort of a 
warning device on the box car? A. Yes, sir. 

Q. Directing your attention specifically to the lantern, 
was it lit when you all arrived on the scene? A. Yes, sir. 

Q. You are sure that it was? A. I am sure that it was. 
We made a notation of it, and if it had not been lit, we 
would have noted that on our records. 

Q. Yes. 

********** 

Q. Now, Officer Ogle, did you see any of the boys 

466 who had been in the car when you all arrived on the 
scene? A. No, sir. 

Q. Did you go to see them in the hospital later? A. Yes, 
sir. 

Q. Where were they at that time? A. At Georgetown 
Hospital, emergency room. 
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Q. Now, did you talk with the boys at that time? A. 
Yes, sir. 

#••#*##### 

Q. Did you have any conversation with any of the occu¬ 
pants of the car? A. Yes, sir. 

Q. Did you have any conversation having to do with the 
consumption of alcoholic beverages? A. Yes, sir. 

Q. With whom did you have the conversation? A. The 
driver of the automobile. 

467 Q. And who else was present when that conversa¬ 
tion took place? A. Officer Bixler was present. Also 

the occupant of the car who was not hurt so badly; Peigh, I 
believe was his name, Carl Peigh. 

And Omer Adams Safly was also there but he was badly 
injured. 

##*##*#**# 

Q. What was the nature of that conversation? A. We 
asked the particulars about the accident, how it occurred 
and we also asked them how much they had been—or if— 
how much they had been drinking because we could tell 
they had been drinking. 

Q. Yes, sir. A. The operator stated, I think, that he had 
two beers, and one shot of whiskey at that time. 

Q. Now, that was the driver of the car? A. Yes, sir. 

Q. Who said that? 

468 Did you make any notation on your police report 
with respect to the use of alcohol? A. Just the no¬ 
tation that he had an odor of alcohol on his breath. 

474 Cross-examination. 

By Mr. Clark: 

475 Q. Officer Ogle, do you recall how long after this 
accident occurred it was before you got there? 

*••#•#**** 
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We arrived at the scene of this accident approximately 
ten—no more than fifteen minutes after it happened. 

********** 

476 Now, this particular night, it was raining wasn’t 
it? A. It had been raining prior to the accident. 

I don’t think it was raining at the time. 

Q. It was a dark night? A. Yes, sir. 

Q. Visibility was very poor in that area, wasn’t it? A. 
Yes, sir. That’s correct. 

Q. Going down into the Freeway, you couldn’t see very 
far ahead of you, could you? A. That’s correct, yes, sir. 

********** 

477 Q. I am showing you this, Defendant’s Exhibit 
No. 7a. 

See on that reflector? Didn’t the lantern obscure the 
red reflector in the middle, only leave the white line show¬ 
ing? A. Just partially. 

Q. Just partially? A. Yes. 

Q. Now, when this picture was taken, was taken, 

478 it was taken with a pretty powerful flash bulb, 
wasn’t it? A. It was. That’s correct. 

Q. Because it was very dark down there? A. That is 
correct. 

Q. And do you know how far you were away from this 
vehicle when you took the picture? A. We didn’t take that 
particular picture. That is a duplicate. 

Q. I mean, when you took the small one? A. The small 
one, I would judge about thirty feet, thirty-five or forty 
feet. 

Q. Thirty-five or forty feet? 

#••*•**##* 

Q. Now, this conversation that you had with ref- 

479 erence to alcohol, you didn’t charge anybody with 
driving while drunk or anything like that, did you? 

A. No, we did not. 

*•••••*•#« 
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480 Redirect examination. 

********** 

483 Q. Officer Ogle, all I am trying to ask you is if— 
did you all make a charge for failing to give full time 
and attention to this— A. (interposing) We did not make 
a charge. 

********** 

509 Paul C. Garrott 
********** 

Direct examination. 

By Mr. Ailes: 

Q. Will you state your full name, please? A. Paul C. 
Garrott, G-a-r-r-o-t-t. 

Q. By whom are you employed? A. By the Baltimore 
and Ohio Railroad. 

Q. What is your job with the B and 0? A. I am Gen¬ 
eral Claim Agent. 

Q. How long have you been with the B and 0 ? A. Forty 
years. 

Q. In what capacities have you worked with the rail¬ 
road during that time? A. Well, I first worked as a 
freight handler, and then I worked as a yard clerk. 

And I went in the Claim Department in 1916 and worked 
on the road about fourteen years as an investigator and 
adjuster and then went into Baltimore in 1930 as As¬ 
sistant General Claim Agent, and was made General Claim 
Agent in 1938. 

Q. Now, what are your duties as General Claim 

510 Agent with the B and O? A. To supervise the work 
of the Claim Department which consists of the in¬ 
vestigation of claims and suits filed against the railroad 
company, and the adjustment of those cases where set¬ 
tlement is undertaken and collaborate with other depart¬ 
ments in the prevention of accidents. 

Q. Your duties do involve work in connection with the 
prevention of accidents? A. Oh, yes. 
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Q. As well as the investigation of them. 

Is that correct? A. Yes, indeed. Yes, indeed. 

Q. Now, Mr. Garrott, I show you a device here, which 
is marked Defendant’s Exhibit No. 5, and ask you if you 
are familiar with this device? A. Yes, I am. 

Q. Do you know whether or not a device of this nature 
is in use on the Baltimore and Ohio Railroad? A. It is. 

Q. Do you know when that device first came to be used 
on the Baltimore and Ohio Railroad? 

********** 

511 A. Yes, I do. 

Q. When was that? A. In 1924. 

Q. Was it 1924 or 1934? A. ’34. No, wait a minute. 
Yes, ’34, ’34, I beg your pardon. 

Q. This was after you came to the Baltimore— A. 
(interposing) Yes. I participated in the development 
of the device. 

Q. Well, now, that’s specifically what I want to inquire 
about. 

If you please, Mr. Garrott, will you tell the Court and 
jury exactly what was done on the railroad with 

512 respect to the development of this particular de¬ 
vice? 

********** 

514 Q. Now, Mr. Garrott, I believe I asked you if 
you will state the situation—describe to the Court 

and jury what the circumstances were that took place on 
the railroad and the events that took place leading up to 
the development and installation of this particular de¬ 
vice? A. Well, over at Baltimore we have about seven 
places in town where we—in the old industrial sections 
where we park cars on the street at night. 

********** 

515 A. When I first went to Baltimore in 1930—I don’t 
know how long before that—it had been the pur- 
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pose to protect those cars by red lanterns, red lighted 
lanterns. 

We had a great many accidents- 

###*#***## 

516 The Witness: In order to try to reduce the num¬ 
ber of such accidents we experimented with vari¬ 
ous devices to provide better visibility, better warning, 
better notice. 

And we made some tests which, in which I participated 
along with some of our operating people and wdth the 
safety director of the City of Baltimore, with Doctor John 
Hogan, of Johns Hopkins University, to develop a highly 
visible device so that people could see it. 

We experimented over a period of several months, I 
believe, beginning in the Fall of 1933, and finally adopted 
this device in the Spring of 1934 on an experimental basis 
first, and later it was adopted for general use. 

We—I might add that we tried various color combina¬ 
tions: All red, red with a white area, white with a red 
area, and crossmarked and various devices, and finally 
concluded after what we thought was sufficiently exhaus¬ 
tive tests, that this device was the most effective. 

By Mr. Ailes: 

Q. Now, will you describe what this device consists of 
in terms of color? A. Well, it is the outer order of crystal 
plastic buttons, seven in number, around the square. 

The rest of the buttons in the square are red and 

517 of the same plastic material. 

Q. Now, did your studies indicate that the addi¬ 
tion of a white border was an effective help to this de¬ 
vice? A. Yes. 

Q. At that time did you make an investigation to de¬ 
termine what devices were in use on other railroads? A. 
Yes. 

Q. What did you discover? A. No other railroad that 
we knew of or could learn of was using anything of this 
character. 
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Nearly all of them used the red lanterns. One or two 
were using a small red glass reflector. 

Q. Now, to your knowledge, do other railroads have 
the same problem of cars being parked in streets in indus¬ 
trial sections in cities? 

********** 

The Witness: I know that they do in some cities. I see 
the cars in Baltimore, for instance, the Pennsylvania has 
parked there and I have seen them elsewhere. 

Bv Mr. Ailes: 

w 

Q. It tends to occur in the older towns. 

Isn’t that correct? A. Old industrial center’s sec¬ 
tions. 

Q. Eight. 

518 Now, was the installation—did you install this 
device on Pratt Street and the other streets in 

Baltimore at that time after the device had been developed 
back in the ’30s? 

********** 

The Witness: We made some experiments on Pratt 

Street, which was our worst situation and- 

The Court (interposing): Well, now, all you were asked 
was whether you made some there. 

The Witness: We did. 

********** 

Q. Now, was it the—did the use of this device prove 
effective in reducing the number of accidents that occurred 
there? 

***•*••*•• 

The Witness: Yes. There was a rapid decline in 

519 the number of such accidents. 

• •***••••* 

520 Q. Have you recently checked with other rail¬ 
roads to find what device they use to protect cars 

parked on the street? A. I have. 
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Q. Does anybody use a device which is—what devices are 
used at the current time so far as you find? A. Red lan¬ 
terns and in a couple of instances, small red glass re¬ 
flectors. 

Q. You haven’t come across a device which would be, in 
your judgment, certainly better than this one (indicating). 
Is that correct? A. That is correct. 

Q. Now, was it your plan, Mr. Garrott, when this device 
was rigged up, that red lantern would be hung in front of 
it in this fashion (indicating) through the same lock? A. 
Frankly, I didn’t go into that particular phase of it. 

Q. But it wasn’t your idea that any part of it be 
obscured. 

Isn’t that correct? A. I wouldn’t recommend that. 

Q. However, on the basis of your study of this device 
and your judgment, would the obscuring of part of it with 
a red lantern effect a major change in the effective- 

521 ness of the device? A. Ail of the buttons which were 
not concealed by the lantern or covered by it would 

still reflect light, of course. 

Q. Now, I show you a picture, which is marked Defend¬ 
ant’s Exhibit No.. 6a, and tell you that the testimony in 
this case is that that is a picture which was taken bv the 
police officer at the time the accident in this case occurred. 

If the lantern was in that position with respect to the 
reflector, would you say that the effectiveness of the re¬ 
flector was substantially changed? A. (after examining an 
exhibit submitted to him by Mr. Ailes) Well, it was still 
very effective. Perhaps a fourth of it is obscured by the 
lantern, but you can see it plainly. 

• ##*•****• 

522 I believe that is all the questions I have, but may 
I vouch the record on one point with respect to this 

witness at the Bench? 

The Court: Yes. 

• ••••**••• 
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Mr. Ailes: (continuing) If permitted to testify, the wit¬ 
ness in response to a question from counsel would state- 

The Court (interposing): Not so loud. 

Mr. Ailes (continuing): That the records of the Claim 
Department disclose that no accident has been reported to 
them on K Street involving a parked box car since some 
time in 1943. 

That will make clear what I would offer by him, that no 
accident had occurred from some time in 1943 until July 
of 1948, at the time the accident in question in this case 
occurred. 

********** 

523 Cross-examination. 

By Mr. Clark: 

********** 

524 Q. Now, did you issue any instructions, Mr. Gar- 
rott, that when this device was put on the rear of 

the box car, that it should be fixed in that manner? A. No, 
but I had nothing to do, really, with the issuance of instruc¬ 
tions as to the use of it. 

• *###**#•• 

Q. Well, I thought you testified that you were the man 
that carried the experiment forward for the B and 0 Rail¬ 
road— A. (interposing) We- 

Q. (continuing) On how to develop this device and 

525 after you finished developing it, you never told them 
how to use it? A. I thought it would be perfectly 

obvious to anybody to know how to use it. 

Q. You didn’t intend them to use it like this? A. I didn’t 
issue anv instructions. 

Q. You did not intend for them to use it like this? A. 
Frankly, I wouldn’t have assumed that it would have been 
used that way, no. 

********** 
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526 By Mr. Clark: 

Q. This is not the most effective way to use this device, 
is it? A. Well, it seems to be effective in this photograph. 

Q. Is this just as effective as if you didn’t have the lan¬ 
tern there? A. I think that would serve the purpose in¬ 
tended as it is. 

Q. Is it as effective? A. It would present a broader re- 
flectorising surface without the presence of the lantern. 

*########* 

527 Q. If you have one on each corner of a box car, on 
the end of it, certainly it would be more effective 

than having one on the right corner, wouldn’t it? A. Yes, 
I think that would be a fair statement. 

Q. If you had one up in the middle of the box car, that 
would make it three times as effective? A. Possibly, de¬ 
pending on how high it was and whether the rays of the 
light would hit it. 

Q. I am speaking of a box car parked in the mid- 

528 die of the street. A. Well, even then it depends on 
the rays of your light. 

Q. That’s right. 

Now, if this thing is hung too high your automobile 
lights might not hit it. A. It would hit it until they are 
closer to the car. 

Q. Until they are closer to the car. 

And if it is hung on one corner and the car is travelling 
over to the right or left a considerable distance, the ray of 
the light wouldn’t hit it at all? 

• #**#**#*• 

The Witness: I was going to say that I know of no situ¬ 
ation where cars are parked in the street that the head¬ 
lights of an approaching automobile will not pick up that 
device, no matter where in the street the automobile is if 
the lights are burning, lighted. 

********** 
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529 Q. Do you mean to tell me that a street fifty feet 
wide, that you can hang this lantern on the extreme 

outer edge, and a car coming down the middle of the street 
on the low beam, the lights would hit this? A. Well, de¬ 
pending on where the car was in the street. 

Q. That’s what I am trying to bring out. A. If the car 
was parked in the center of the street on a fifty foot street, 
it would be impossible to approach that car with your head¬ 
lights burning without seeing that, if you made any effort 
to look. 

• #######*• 

530 Q. Now, if you parked a box car there and hung 
this reflector on this left hand corner and a car 

travelling down the middle of K Street, are you telling 
this Court and jury that the lights from this car on the 
low beam would pick up that reflector? A. How wide is 
K Street? 

Q. I believe we stipulated that it is nineteen and seven- 
tenths feet from the curb line to the first rail, and it is 
about five—it is about twenty-nine feet to the middle. A. 
Yes. If a car approaching in the center of K Street would 
certainly pick up the light on that occasion. 

Q. Have you ever tried to do that? A. Not on K Street. 
Q. Have you ever tried to do it on any other street? A. 
Yes. 

Q. And will it do it? A. On streets much wider than 
that. 

531 Q. On streets much wider than that, on the low 
beam? A. Yes. 

Q. They will pick up this reflector? A. Yes. 

• •####•*#• 

Burdell H. New city 

• ##•####*• 

Direct examination. 

By Mr. Ailes: 

Q. Will you state your full name, please? A. Burdell 
H. Newcity, N-e-w-c-i-t-y. 
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Q. Mr. Newcity, will you speak out good and loud so the 
jury and everybody can hear you? 

By whom are you employed? A. “Call Carl”. 

Q. And in what capacity do you work for Call Carl? A. 
I am a Service Manager. 

532 Q. Where are you located? A. 1815 L Street, 
Northwest. 

Q. In connection with—first of all, does Call Carl—that 
is a garage, isn’t it? A. Yes. 

Q. You do automobile work? A. Yes. 

Q. Of all kinds, isn’t that correct? A. Yes, all kinds. 

Q. Do you prepare cars for the District Inspection? A. 
Yes, we do. 

Q. Are you familiar with the requirements with the 
method of testing lights to see if they pass inspection? A. 
Yes, I am. 

Q. Now% have you made any tests with respect to this 
particular reflector device? A. Yes, I have. 

Q. If I tell you that this is the same device as I had in 
my possession when I w T as with you when you made the 
tests, with respect to this specific one—isn’t that correct? 
A. Yes. 

Q. Nowr, will you describe to the Court and jury what 
tests you made with that device? 

First of all, did you prepare an appliance to be used 
for the purpose of testing the device? A. Yes. I pre¬ 
pared a duplicate headlight with a storage 

533 battery, same as in an automobile, and adjusted it 
to the same height that it would be adjusted for the 

District. 

And we focused the light at this reflector at distances 
from tw-enty-five up to three hundred feet or more to see 
how it wrould illuminate the reflector. 

Q. Now, w-hen you say you focused the light and the re¬ 
flector, did you change the setting of the light after you 
adjusted it to meet the District specifications? A. No, no. 
Q. Now, who held the reflector when you were shining 
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the light toward it or when the reflector was held in front 
of the light, if you recall? A. Who held it? 

Q. Yes. It was Mr. Ikenberry, wasn’t it? A. Yes, Mr. 
Ikenberry. 

Q. Do you remember how he held—how high he held it? 
A. Well, he held it at his waist level, and he held it to 
above his head and to one side and different, all different 
levels. 

Q. Now, was—would the headlight so adjusted illumi¬ 
nate the reflector held in those various positions? A. What 
is that? 

Q. I say, would the headlights, after that adjustment, 
light up the reflector held in those various positions? A. 
Yes, yes, it would. 

534 Q. Now, when those tests were made, was this lan¬ 
tern hung in front of the reflector? A. Yes, it was. 

Q. The reflector was still plainly visible. 

Is that right? A. Yes, sir. Plainly visible. 

Q. Now, at my request, have you gone down to K Street 
recently to ascertain at what distance you could see a red 
light hanging on a box car with the lantern? A. Yes, I did. 

I went down there and looked at this red light with my 
headlights turned off, and the red light showed up plainly 
at approximately five hundred feet. 

Q. This, you observed from the corner of Wilkins-Kogers 
Milling Company, right about the turn. 

Isn’t that a fact? A. Yes. 

Q. And the red light was hanging on the box car parked 
in the siding— A. (interposing) Yes, yes, on the- 

Q. (continuing) At Chestnut Farms. 

Is that correct? A. That’s right. 

Q. So that you say that the red light was plainly visible 
from a point here (indicating) down to here. 

535 Is that correct? A. Yes. 

Mr. Ailes: If your Honor please, I would like to 
measure the plat at this point and find out how many inches 
and how many feet that is. 
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The Court: Very well. 

Mr. Ailes: That’s all right with you, Mr. Clark? 

Mr. Clark: (There was no audible response.) 

Mr. Ailes: The measurement shows eighteen inches. It 
is stipulated that that plat is at the scale of one to fifty 
feet, which makes nine hundred feet. 

By Mr. Ailes: 

Q. Now, did you drive toward—did that box car have a 
reflector on it? A. Yes, it did. 

Q. Did you drive toward that box car last night with 
your lights on low beam? A. Yes, low beam. 

Q. Would your car pass the District inspection? A. Yes, 
it will. 

Q. How soon did your lights pick up that box car, that 
reflector? A. Well, it picked them up right away, right at 
that, at that location it was—I got—and got brighter very 
quickly. 

I say, within the next hundred feet. 

536 Q. As you approached it? A. As I approached 
it. 

Q. In your judgment, is there any question but what that 
reflector is plainly visible at a distance of five hundred feet 
with properly adjusted lights on low beam? A. Yes. It is 
very bright, very visible. 

Q. Mr. Newcity, where is the rig you prepared for test¬ 
ing this reflector at the present time? A. I understand it 
is in the basement of this building. 

Mr. Ailes: Now, if your Honor please, I have arranged 
with the electrician here to darken a portion of the garage 
in this building where the distance is about two hundred 
feet, and I would like to request your Honor to adjourn 
the Court down there and to take the jury down there and 
let the jury see the effect of this headlight on this partic¬ 
ular device in the darkened garage at this time. 

«•«**•••*• 
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537 Cross-examination. 

By Mr. Clark: 

********** 

539 By Mr. Clark: 

Q. (interposing) You came here as an expert here, didn’t 
you? A. Yes. 

Q. And you fixed up the lights and this rig that you 
fixed up to make these tests? A. Yes. 

Q. And you fixed them up under the conditions presently 
required, as far as you know, by the District of Columbia 
for lights to pass inspection? A. Yes. 

Q. Without any reference to what the requirement was 
in 194S? A. That’s right. 

Q. And you can’t tell us now what the requirements were 
in ’48, can you ? A. No, I can’t. 

Q. Now, when you went down to this place on K Street 
to make your inspection and you saw this light, you say 
five hundred feet, was it raining that night? 

540 A. No. 

Q. Was it foggy? A. No. 

Q. Was there construction along both sides of the street? 
A. No. 

Q. Was the overhead just half constructed, that White¬ 
hurst Freeway? A. No. 

Q. All finished now, aren’t they? A. Yes. 

Q. The Whitehurst Freeway has a street light that hangs 
down from the top over sixty or seventy feet all the way 
down, doesn’t it now? A. Yes. 

Q. Do you know whether that condition existed in July 
31st, of 1948? A. I am not sure about that condition at. 
that time. 

********** 

542 Q. It was a perfectly clear night that you w T ere 
down there? A. Yes. 

Q. As a matter of fact, it was night before last, wasn’t 
it? A. Well- 
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Q. (interposing) Was it the night before last? A. I 
was down there two nights. It’s been clear every night 
this week. 

********** 

Now, did you test one of these reflectors actually hang¬ 
ing on a box car down there? A. Yes. 

Q. Did it have a red light hanging in front of it, like 
that (indicating) ? A. Yes. 

Q. In exactly this position? A. No. 
********** 

Q. Then you didn’t test one of these reflectors on the 
box car down there connected up just like this, did you? 
A. Well, the lantern was connected to the reflector like 
that. 

The lantern was probably two or three inches lower 
than that. 

543 Q. Was any part of the lantern up on the re¬ 
flector? A. Some part, yes. 

Q. What? A. Yes. 

Q. The handle? A. Yes. 

Q. Isn’t that all? No part of the reflector was obscured 
by this lantern when you tested it a couple of nights ago, 
was it? A. No. 

Q. It hung below the reflector, didn’t it? A. Yes. 

Q. And that is the way you made the test, -wasn’t it? A. 
(The witness nodded affirmatively.) 

Q. Not with one—at least according to Mr. Garrott’s 
testimony—a fourth of the reflector obscured by the lan¬ 
tern; you didn’t test one of those, did you? A. No. 

Mr. Clark: That’s all. 

Redirect examination. 

By Mr. Ailes: 

Q. Mr. Newcity, when you tested it -when we were down 
there, when Mr. Ikenberry was holding it, you did test it 
with the lantern in front of it. 
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544 Isn’t that correct? A. You mean the lantern in 
front of it like it is now? 

Q. That’s right. 

When we conducted the experiment, when Mr. Ikenberry 
went down the road and held the lantern like this (indi¬ 
cating), and then held it over his head, it did have the 
lantern in front of it on that occasion, did it not? A. Well, 
the one that you held had a lantern. I don’t know exactly 
how much it was up there on the reflector. I don’t re¬ 
member that much. 

But I know that the lantern was on a device like that. 
Q. That’s right. 

Mr. Ikenberry held a device in his hand like this (indi¬ 
cating)—it was both lantern and reflector. 

Isn’t that correct? A. Yes. 

Q. Now, the one you saw on the box car was different? 
A. Yes. 

Q. That’s right. 

Mr. Ailes: That’s all I have, if your Honor please, ex¬ 
cept that I would like to renew my request now that we 
go down and turn the light on this reflector. 

Mr. Clark: I object, if the Court please, unless you can 
reproduce the conditions on this particular night, and I 
don’t think that is humanly possible to do. 

• •*#*••••• 

546 O. R. Bailey 

Direct examination. 

By Mr. Ailes: 

Q. Mr. Bailey, will you state your name, please? A. 
0. R. Bailey. 

Q. Where do you reside? A. Richmond, Virginia. 

Q. By whom are you employed? A. Southern Railway 
Company. 

547 Q. What is your job with the Southern Railway 
Company? A. General Yardmaster. 
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Q. And vour territory is Richmond? A. Richmond Ter¬ 
minal proper. 

Q. Mr. Bailey, does there come a time in the course of 
railroad operations in Richmond, when you decide 
548 that it makes sense to put warning devices on box 
cars? A. Yes. 

552 Q. Mr. Bailey, we are not trying to inquire as to 
your authority or why you parked the cars on the 

street there. 

I simply want to establish that there is a fact that there 
are streets on which you park cars in Richmond, and I 
want to establish the kind of warning device you use on 
them. 

Now, Mr. Bailey, what sort of device do you use as a 
warning device on these cars? A. We use a circular metal 
disc with a reflecting material contained therein, red in 
color, commonly known as the “truck type reflector”. 
The Court: Truck type? 

The Witness: Yes, ma’am. 

The Clerk of the Court: Defendant’s Exhibit No. 8 for 
identification. 

(Thereupon a reflector identified as a truck type re¬ 
flector was marked by the Clerk of the Court “Defend¬ 
ant’s Exhibit No. 8 for identification.”) 

Bv Mr. Ailes: 

553 Q. I hand you an object marked Defendant’s Ex¬ 
hibit No. 8 for identification and ask you if this is 

the device you described? 

Q. Is this the regular Southern Railway truck type re¬ 
flector? A. Yes, sir. This is the reflector that is in use 
at Richmond. 
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Q. What is the rig on the back of it? A. That is a 
holding device or bracket used for securing this reflector 
to the traffic approach end of the car. 

Q. Now, when you say the traffic approach end of the 
car, does that mean the side of the car on which traffic 
normally passes it? A. That’s true. 

• •###**#•* 

554 Q. Do you ever have occasion to drive, as a mo¬ 
torist, through the area in which those devices are 

used? A. It is a daily requirement, Monday through Fri¬ 
day, in connection with my duties. 

555 Q. Do you drive through there at night? A. Yes, 
sir. 

Q. Would you say that—will you tell whether or not 
you are—in the first place, where do you hang those de¬ 
vices on a car with respect to the up and down distance? 
A. We hang them on the so-called sill step or stirrup. That 
is just below the body of the car roughly thirty inches 
above ground level. 

Q. Now, do your headlights pick up this device when 
vou drive through there at night? A. Yes. 

Q. Is that on high beam or low beam? A. On either. 

Q. At what distance would you say they pick them up? 
A. Well, on high beam, I would say approximately six 
hundred feet, and on low beam, some one hundred feet 
less than that. 

Q. Up to five hundred feet? A. Yes. 

Q. Now, in your judgment, is that device a superior de¬ 
vice in terms of reflecting ability than this reflector which 
I will state to you is the one in use on the B and 0? A. 
Well, if I may state this: Having used a similar device 
and its reflecting aspects, though not in its absolute con¬ 
struction, we have used the circular disc with the 

556 reflecting red buttons rather than the solid reflect¬ 
ing material, and I find that the two are equally 

effective. 

• •*#*••**# 
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By the Court: 

Q. I would like to ask you this: 

That red circular disc that you had is that glass that 
is on top of that? A. Yes. 

Q. What is the purpose of this glass? A. Merely pro¬ 
tective, to stop weather disintegration. 

Q. It doesn’t have any effect on it? A. Well, the color¬ 
ing matter in this particular device goes into the glass. 
That is the reflecting material itself, as I understand it. 

Q. So the glass is the reflector? A. Is a part of the 
reflector itself. 

Cross-examination. 

By Mr. Clark: 

Q. You consider this the most effective type of reflector, 
do you not? A. Well, the,—it’s the only type that we have 
had experience with, sir. 

********** 

558 Q. But the lowest step that you can find is where 
you hook that device? A. That’s right. 

********** 

Q. Now, after you hang that reflector on there, you then 
don’t turn around and hang a red lantern over the top 
of it, do you? A. No. 

********** 

559 John V. Adams 

was called as a witness for and on behalf of the defend¬ 
ant and being then and there duly sworn by the Clerk of 
the Court, assumed the witness stand and testified as 
follows: 

Direct examination. 

By Mr. Ailes: 

Q. Will you state your full name, please, sir? A. John 
Victor Adams. 
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Q. Where do you reside? A. Baltimore, Maryland. 

Q. By whom are you employed? A. The Pennsylvania 
Railroad. 

Q. What is your job with the Pennsy? A. Supervisor of 
tracks—that is maintenance. 

Q. What is your territory? A. Known as the Maryland 
Division, sub-division 86. 

Q. Are you familiar with the operations conducted by 
the Pennsylvania in the City of Baltimore? A. Very much 
so. 

Q. Now, Mr. Bailey, I don’t want to ask you about your 
authority in this connection or the authority of the railroad, 
I want to get to the question of warning devices, but purely 
as background information, does the Pennsylvania Rail¬ 
road park box cars or freight cars in the streets in 

560 Baltimore? A. Yes, we do. 
###*####*• 

Q. Mr. Adams, what type of warning devices are used 
at the Pennsylvania in Baltimore? A. We use noth- 

561 ing but what’s known as the trainman’s hand lantern. 

Q. Is that a lantern like that one (indicating) ? 
A. That’s correct. 

Q. And where do you hang it? A. We hang it on—it 
all depends, it all depends on whether the car is in the 
middle of the street. 

We hang it on that corner of the car where the traffic 
would be moving. 

If it is off to the side in a siding,—off to the middle of 
the street, it would be hung on the corner of the car, on 
both sides where the traffic would move. 

Mr. Ailes: That’s all I have, if your Honor please. 

Mr. Clark: No questions. 

*••*•***«* 
563 Paul H. Bixler 

********** 
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Direct examination. 

By Mr. Ailes: 

564 Q. Will you state your full name, please? A. Paul 
H. Bixler. 

Q. Mr. Bixler, where are you employed at the present 
time? A. I am at the White House Police now. 

Q. Wliere were you employed in July and August, 1948? 
A. At the Metropolitan Police, in the Accident Investiga¬ 
tion Unit. 

Q. Were you, along with Officer Ogle, directed to investi¬ 
gate an accident on K Street, down in Georgetown, on July 
31, 1948, in the evening? A. Yes, sir. 

Q. Refreshing your recollection of the accident as re¬ 
quired by the notes which are there beside you, do you re¬ 
call what time you were notified that evening? A. 9:02. 

Q. Do you recall where you were at that time? A. No, 
I don’t. 

Q. How did you receive that notice? A. By radio. 

Q. In response to that notice, did you go directly 

565 to the scene of the accident? A. Yes, sir. 

Q. What did you discover w r hen you got there? 
A. When we arrived at the scene we observed this auto¬ 
mobile had ran into the end of the boxcar in front of 3412 
K Street, Northwest. 

Q. Let me ask you: Did you or Officer Ogle or both of 
you take pictures at that time? A. Yes, sir; we took pic¬ 
tures of the scene and made measurements. 

Q. The pictures you see before you have been introduced 
in evidence when Officer Ogle was on the stand. Do they 
accurately represent the scene as you saw it? A. Yes, sir.” 
• ••#*•*#** 

“Q. Do you have any measurements that you made at 
that time? A. We measured from the end of this boxcar 
to the nearest street lamp, w’hich was 100 feet east. 

566 Q. Which side of the street was that street lamp 
on, if you recall? A. As I recall, it was on the 

south. 
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Q. Would that be approximately here (indicating)? A. 
Yes. 

0. Will you look at your notes and see if you made any 
other measurements besides that? A. We measured the 
width of the track, was 5 feet, and there was a car on the 
same track 400 feet east of the accident. That would be 
400 feet east of the end of the boxcar. 

Q. That means in this direction (indicating) ? A. Yes, 
sir. 

Q. 400 feet back this way from where the boxcar was 
parked, is that right? A. On the same track, yes, sir. 

Q. Did you make any other measurements? A. That’s 
about all we have here. 

*••###***# 

567 Q. Did you have any conversation with them at 
that time? A. I talked to the driver of the car, 

Griffin, at the hospital. 

Q. What, if anything, did Mr. Griffith say with respect 
to the amount of alcoholic beverages that he had 

568 consumed? A. I asked him how much he had to 
drink, and he said he had had two beers and one 

shot. 

Q. If you recall, did he make any explanation of how 
the accident occurred? A. As I recall it, he stated that 
he was not familiar with the streets and he didn’t know 
just where he was at the time the accident happened. 

Q. Do you have any knowledge of the reflector and the 
light that the pictures show on the lower right-hand corner 
of the car? A. Yes, sir. We made a note of that at the 
time—that there was a reflector and red light on the right 
side of the boxcar and a reflector on both ends of the other 
car that they had passed. 

**•*•*#**« 

Cross-examination. 

By Mr. Clark: 

Q. Officer Bixler, with reference to that other car that 
you are talking about that you saw had reflectors on both 
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ends, there was not any red light on that car, was there? 
A. Not that I recall; just a reflector. 

Q. And this track here—this spur track—had boxcars on 
it at the time? A. Yes, sir. 

569 Q. And then there were three boxcars in a line on 
the westbound main track; that is correct, isn’t it? 

A. I believe that is correct. 

Q. Well, at least, there was one, and there might have 
been some in front of it? A. Yes. 

Q. And it was a dark night, raining? A. Yes, sir. 

Q. Wet, a little foggy? A. I don’t recall the fog. It 
■was cloudy and wet. 

Q. It was difficult to see as you went up K Street? The 
nearest street light was 100 feet east of that on the oppo¬ 
site side of the street, wasn’t it? A. On the south side, yes. 

Q. And at that time they were constructing Whitehurst 
Freeway? A. I believe that is correct, yes, sir. 

Q. Were the footings laid for the uprights? A. Yes, they 
were. I think the picture will show some of the overhead 
was already put up there. At the top you can see there, 
above the boxcar. 

Q. Some of the overhead was already up, and that ex¬ 
tended all the way back east down on K Street, did 

570 it not? A. Yes, sir. 

Q. And it would necessitate driving in the center 
of the street, or approximately the center of the street, to 
go on down the street going west, would it not? A. I don’t 
know’ as that wmuld necessitate driving in the center of a 
street. Those uprights are on the side. 

Q. Yes, but the street is much narrower farther east 
than it is up at thtis point, is it not, if you recall? A. I 
don’t recall. It seems to me it is about the same wfldth. 
We measured the wudth there of 38 feet. 

Q. But back down farther east toward Rock Creek, do 
you recall whether or not K Street is much narrower at 
that point than it is up here? A. I don’t believe it is. 
*#*#•*#*#* 
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571 Mr. Ailes: If your Honor please, do you want me 
to take the affirmative of this argument or am I to 

be told what the objection is as to this demonstration that 
I would like to make before I make my argument? 

The Court: You want a further statement of the ob¬ 
jection? 

Mr. Ailes: Yes, ma’am. 

The Court: Can you give him any further statement of 
your objection? 

Mr. Clark: Well, if the Court please, I object because the 
test cannot be made under the conditions which existed on 
the 31st of July, 1948. 

If he can reproduce the same amount of fog, the same 
amount of rain, the same amount of street lighting 

572 and the conditions existing as of that time, then I 
say it would be all right. 

But obviously, it is impossible for him to do that. So 
we will go down into some area where he says the total 
distance is two hundred feet, that a reflector can be shown 
by a light which does not meet the conditions on the 31st of 
July in any degree, and I think it would be highly preju¬ 
dicial and reversible error to conduct any such demon¬ 
stration. 

590 The Court: The consensus of opinion in the cases 
appears to be that it is a prerequisite to the admis¬ 
sibility of these experiments that they be performed under 
conditions similar to those which attended the original 
event, and in this case the witness for the defendant, the 
railroad company, testified that the—if it were foggy or if 
it were raining, that it would affect the visibility. 

Mr. Ailes: No question about that, certainly. 

The Court: So I don’t see how you can by just turning a 
light on this, reproduce what could be seen that night. 

Mr. Ailes: If your Honor please, I wouldn’t contend you 
could at all, but won’t you agree with me that there is 


testimony in this case and assertions made by counsel in 
this case that this reflector wouldn’t be picked up by a 
headlight under good conditions regardless of fog, at a dis¬ 
tance of more than twenty-five feet? 

The Court: Well, the answer to that is you have your 
testimony here and you had people come in, and they have 
testified and they have said how far you could see it. 

Mr. Ailes: That’s right. So it is an issue in the case. 
********** 

591 The Court: Well, now, the issue here is on this 

particular night- 

Mr. Ailes (interposing): The issue- 

The Court (interposing): And what was done then. 

Mr. Ailes: I really think your Honor is in error on that 
proposition. 

The issue, of course, is what was the situation; was this 
adequate—was this an adequate device on a particular 
night, but it is certainly relevant on that issue to show— 
to know the general characteristics of this device. 

Now, if this device will not pick up an automobile head¬ 
light at a distance of twenty-five feet, it is no good on that 
night whether it is fog or no fog, but it will pick it 

592 up. 

I don’t think, in other words, the jury should be 
permitted to speculate on whether this device would pick 
up a headlight at a distance of twenty-five feet. 

That is my point in a nutshell, because if that is true, 
we are licked regardless of weather conditions. 

Mr. Clark has testified because that is all I can say—as 
he has no evidence—has made the assertion before the jury 
that it -wouldn't pick it up. 

No-w, that is the issue in the case. 
********** 

The Court: Well, I think the question deals with these 
particular circumstances, what happened that night and 
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how it, how it functioned that night under the conditions 
then existing. 

Now, you want it to function under some other 

593 conditions, and I don't feel that under the authori¬ 
ties that it will do anything but confuse the jury 

to have something operate under conditions that were not 
the conditions then. 

###*•#*#*# 

Mr. Ailes (interposing): Don’t tell me you say it never 
rains down there, because I will concede that, but, your 
Honor, it can be darkened down there, because we have 
conducted this experiment down there, and I can assure 
you that it stimulates pretty effectively the conditions in 
the Whitehurst Freeway area at the present time; that 
road was rough concrete, just the same, and there is an 
overhead, as you have, and everything else. 

The Court: I don’t believe that would be a fair repre¬ 
sentation of what the situation was down there on K Street 
on that night. 

• **#####*• 

594 Mr. Ailes (interposing): I see your Honor has 
made up her mind, but I would like to ask for my 

own information, because, because I think this goes to 
other things in this trial, whether it is vour Honor’s 

595 view that the issue of whether this reflector can be 
seen by a headlight or picked up by a headlight at 

a distance of twenty-five feet or to the right or left, in any 
wav, is an issue in this case? 

The Court: Well, I am not undertaking to set up what 
the issues are. You all have made the issues by your plead¬ 
ings and by your different claims and pre-trial. 

All I am saying is that I do not believe that these con¬ 
ditions under which you propose to have this experiment 
made are anything like the conditions that prevailed that 
night, and I do feel they have to be similar. 
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Mr. Ailes: Well, I yield to your Honor’s ruling, as I say. 
I am sure I said everything I can on the subject. 

Just to make the record clear, if your Honor please, may 
I state for the record—I have said it eight ways—but I 
would like to say specifically what we have down there, be¬ 
cause I think that is a question 1 should take up on appeal 
in this case- 

The Court (interposing): Certainly. 

Mr. Ailes: If we lose before the jury here? 

If permitted to make the demonstration requested, Mr. 
Newcity, who testified in this case, would produce a device 
consisting of a wooden bracket mounted on a board which 
in turn is mounted on casters. 

A storage battery rests on the lower board and on the 
upright board is mounted a bull’s-eye, a new bull’s- 
596 eye headlight which is the same type of headlight 
which was used on the 1947 Plymouth car such as 
was involved in this accident. 

Mr. Newcity also has approved A. A. A.—American 
Automobile Association—chart for the purpose of, for the 
purpose of measuring headlights to see if they comply with 
the requirements of the District inspection laws, and would 
adjust the headlight on this bracket to conform to the 
existing regulations or to any other regulations which 
counsel or anybody else requested. 

Mr. Curtis, the electrician for this building, is at the 
present time waiting in the basement of this building in 
the garage with an assistant and is prepared to darken 
completely the whole north corridor of the garage which 
is, in length, in the neighborhood of two hundred feet. 

Now r , if permitted to make this demonstration, we would 
have the reflector with lantern in front of it held at the far 
wall as far as possible—let me go back to “if permitted to 
make this demonstration” again. 

If permitted to make this demonstration, we would place 
the headlight at one end of the corridor after having ad- 
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justed it, and would place tlie reflector with the lantern in 
front of it at the other end of the corridor as much as two 
hundred feet from the headlight, and would hold it at vary¬ 
ing heights starting at three feet four inches and proceed¬ 
ing up to as far as the arms would reach. 

597 And would demonstrate thereby that the head¬ 
lights clearly picked up the reflector and showed it 
in a brilliant fashion and that white and red buttons were 
visible on the reflector; this with the headlights on the low 
beam. 

We would then advance with the reflector towards the 
light and we would—and for the purpose of demonstrating, 
take the reflector, remaining fully lit up, by the headlight, 
dimmed on low beam, until it actually came in contact with 
the headlight. 

We would then go back and move the headlight—the re¬ 
flector from side to side as far as permitted in the garage 
to demonstrate that the reflector continued to pick up the 
ravs of the light although held as far as twentv to thirtv 
feet to either side of the headlight—main line of the head¬ 
light at a distance of some fiftv feet. 

> %- 

Thank you, your Honor. 

• #*****##• 

599 Mr. Ailes: Ladies and gentlemen of the jury, I 
would like to read into evidence tw*o or three traffic 
regulations of the District of Columbia. 

And I read first from Page 19 of the regulations for 
1947, Article VI; I believe it is Section 22 “b”. 

“No person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and prudent 
having due regard to the traffic, surface, and width 
of the highway, and the hazard at intersections, and 
any other conditions then existing. ” 

22 “c”, in part, provides: 

“The speed of any vehicle on any street, highway, 
or bridge in the District of Columbia shall not exceed 
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25 miles per hour, except as hereinafter specifically 
provided, or as may otherwise be indicated by official 
signs. * * •” 

• •*#**•••* 

600 Now, Section 23 “a”, Page 20 provides: 

“Vehicle shall be driven upon the right half of the 
highway, and the driver shall drive as closely as prac¬ 
ticable to the right-hand edge or curb of the highway.” 

• #***••*•# 

611 Louis B. Tuckerman 

was called as a witness for and on behalf of the plain¬ 
tiff, 

*•###•##•# 

Direct examination. 

By Mr. Quimby: 

• #####**** 

Q. What is your full name, sir? A. Louis Bryant Tuck¬ 
erman, T-u-c-k-e-r-m-a-n. 


*•#*#••••# 

612 Q. Doctor, what is your trade or profession? A. 

A. Primarily a physicist and sometimes called an 
engineer physicist. 

Q. Doctor, will you give us your—an outline of your 
educational background? A. I was educated in the public 
schools of Cleveland, Ohio. I graduated summa cum laude 
from Adelbert College of Western Reserve University in 
Cleveland, Ohio. 

I took graduate studies in physics for one year at the 
University of Nebraska; two years at the University of 
Berlin, Germany, and two years at Johns Hopkins Uni¬ 
versity, where I got my doctor’s degree. 

Q. Now, are you a member of any societies? A. Well, 
wait until I look them up. 


I am a member of the American Association for the 
Advancement of Science; American Physical Society; 
American Society for Testing Materials; the Optical So¬ 
ciety of America, Secretary of that for ten years; Wash¬ 
ington Academy of Sciences, I was president of that; 
Washington Philosophical Society, president of that; 
Deutsche Physikalische Gesellschaft; Deutsche Gesellsekaft 
Fur Technische; the Institute of Aeronautical Science; and, 
the Washington Academy of Medicine. 

Q. Doctor, have you finished? 

Doctor, when did vou receive vour PhD ? A. 1921. 

613 Q. Now, from 1921 to the present, will you give 
us a brief outline of what you did? A. Well, I was 

at the Bureau of Standards- 

Q. (interposing) Where is that? A. In the National 
Bureau of Standards in Washington, D. C. 

Q. And what is the National Bureau of Standards? A. 
The National Bureau of Standards is the Bureau which 
gives the—all of the standards upon which our industry is 
based. 

They maintain those standards, standards of length, or 
weight, of volume, of temperature, of electrical measure¬ 
ments, of chemical purities, and all of those are the func¬ 
tion of the National Bureau of Standards. 

Q. Is that operated by the United States Government? 
A. It is operated by the United States Government. 

Q. All right. 

Now, will you tell us what connection you had with the 
Bureau of Standards? A. Yes. I entered there as an as¬ 
sociate engineer physicist, and in 1925, I was appointed 
Assistant Chief of the Division of Mechanics and Sound. 

And I retained that position until I was retired for age 
in September 30th, 1949. 

That is the time I reached seventy years of age. 

614 Q. Now, in connection with your wrnrk over there, 
have you ever had occasion to do any studies with 

reference to metals of any kind? A. I have had to test 
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metals of all kinds in tension, in compression, in scheer- 
ing and in fatigue, and largely in connection with the 
work that we were doing for the National Advisory Com¬ 
mittee for Aeronautics and the Civil Aeronautics Board 
in connection with aircraft structures. 

Q. Doctor, I hand you what has been marked Plaintiffs’ 
Exhibits Nos. 6 through 10 inclusive, Defendant’s Exhibit 
No. 7, Defendant’s Exhibit No. 6 “a” and Defendant’s 
Exhibit No. 7 “a”, and ask you to examine those exhibits 
and tell us whether you have ever seen them before? A. 
(after examining the exhibits submitted to him by Mr. 
Quimby) I have seen them before. 

Q. Doctor, presuming that we have a situation wherein 
we have a level, wet concrete highway in which there is 
imbedded level with the surface of the highway, a railroad 
track, and presuming that the track is there, and presum¬ 
ing that on the track there is parked a box car, as shown 
in Defendant’s Exhibit No. 7, which you have there—this 
(indicating) being Defendant’s Exhibit No. 7—which box 
car was in excess of twenty-one tons and further presum¬ 
ing that an automobile loaded with three passengers and 
being so loaded was three thousand eight hundred 
615 thirty-two pounds was proceeding along the road¬ 

way and struck the parked box car on the left rear 
portion of same, striking that box car with the right front 
of the automobile with resulting damage to the automobile 
as shown by Plaintiffs’ Exhibits Nos. 6, 7, 8, 9 and 10— 
they are the small pictures there (indicating), Doctor— 
A. (interposing) Yes. 

Q. (continuing) And the Defendant’s Exhibits 7, 6 “a” 
and 7“a”—being the three large pictures which you have 
—and further presuming that from the front of the auto¬ 
mobile that struck the freight car to the windshield of the 
automobile was a distance of fifty-one and a half inches, 
and that the gauge of the metal in the hood and fender 
of the automobile was twenty-eight gauge, having all these 
facts in mind, could you say, in your opinion, that the 
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damage shown in these photographs with reference to the 
automobile damage, could have been caused by a speed of 
twenty miles per hour at the time of impact? 

Mr. Ailes: If your Honor please, I will have to object 
to that question. 

This is an unfortunate—I don’t believe the witness has 
been qualified to answer a question with respect to speed 
under no circumstances. 

• •##*****• 

616 Q. Now, Doctor, in view of your experience and 
training, are you able to tell us whether you are 

capable of computing force of impact from the informa¬ 
tion which I have given you in this hypothetical question? 
A. I have a—I am capable of computing the average force 
of impact which may some times—it may be less and 
sometimes more, but I am capable of computing the aver¬ 
age force of impact, and under the circumstances that 
sometimes the force must have been greater than the aver¬ 
age. 

The Court: Well, Doctor, have you had experience in 
computing impacts in your work? 

The Witness: I have had such experience. 

The Court: Well, tell us a little about that. 

The Witness: I have been consulted by the Civil Aero¬ 
nautics Authority, by the Bureau of Aeronautics in 

617 the Navy Department in connection with airplane 
wrecks, and in which various damages occurred. 

And I have been asked to tell, with my associates, of 
course, what the damage was and where it occurred and 
how it occurred, and why it occurred, and what forces were 
necessary to produce that damage. 

By Mr. Quimby: 

Q. Have you done that on just one occasion or on many? 
A. Many occasions. 

Mr. Quimby: I submit he is qualified, your Honor. 

• ••*•••••• 
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By the Court: 

Q. Doctor, specifically with this reference to esti- 
618 mating speed, could you tell us what experience 
you have had? A. The answer I want to make is 
that I was asked a question of whether a certain speed 
could produce that damage. I was not asked to say whether 
it had that speed. 

I have all sorts of reasons for believing that it could 
not have had a higher speed, which I can say later. 

Q. Well, we are not asking you now about this particu¬ 
lar question— A. (interposing) Yes. 

Q. (continuing) Which you were asked in reference to 
the hypothetical question. 

The question now is just—since objection has been made 
—as to your qualifications on the issue of computing speed. 
A. I can, given a piece of wreckage and knowing the 
strength of the structure which had that, knowing the dis¬ 
tance that it was stopped, I can calculate average forces 
for different speeds and from them estimate whether a 
certain speed was there or was not. 

Q. And have you had experience doing that— A. (in¬ 
terposing) I have had experience- 

Q. (continuing) In your work? A. I have had experi¬ 
ence doing that in my work. 

Q. And has that been for some time? A. Twenty years. 
The Court: Very well. 

********** 

626 So I say that a speed of twenty miles per hour was 
more than adequate to do the damage that was there. 
Q. Now, by that statement, Doctor, would you say, in 
your opinion, that that damage shown there could have 
occurred had the speed been less than twenty miles per 
hour? A. It could. 

********** 

628 So that is almost twelve thousand pounds is the 
average force at twenty miles per hour. 
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And from my knowledge of what sheet metal will 
629 stand, and that, I say that that is more than enough 
to produce the damage on that car. 

********** 

Cross-examination. 

********** 

631 Q. Doctor, what would you say was the maximum 
speed that this car could have hit the box car at in 

view of these injuries? A. The maximum, and done this? 
Q. Yes. A. Not over twenty miles per hour. 

Q. Your testimony is this was precisely twenty miles per 
hour? A. Well, wait. I calculated what damage would be 
at twenty miles per hour, and I stated that, in my judg¬ 
ment, the forces involved were more than adequate to pro¬ 
duce the damage I see. 

********** 

632 Q. And you determined that the forces at twenty 
miles per hour would have been adequate to produce 

the damage— A. (interposing) More than adequate. 

Q. (continuing) to produce the damage about which you 
just told me? A. Yes, more than adequate. 
********** 

633 Alexander M. Dunlop 

was called as a witness for and on behalf of the plaintiffs 

********** 

Direct examination. 

By Mr. Clark: 

Q. Mr. Dunlop, will you state to the Court and the 

634 jury your full name, please, sir? A. Alexander Mc¬ 
Cook, M-c-C-o-o-k, Dunlop, D-u-n-l-o-p. 

• •**••**** 

Q. Now, Mr. Dunlop, at my request, did you per¬ 
form any experiment or investigation for me last week? 
A. I did. 


a 


167 

Q. Now, was that investigation in the vicinity of K 
Street, Northwest, near the thirty-four hundred block? A. 
Yes, sir. 

Q. Now, what kind of an automobile did you get for this 
experiment? A. A 1947 Plymouth coupe. 

Q. Now, tell us what you did and what experiment you 
performed for me. A. At eight o’clock on the evening of 
—on the evening of October the 15th, I drove this Plymouth 
coupe to K Street, Northwest; came down Wisconsin Ave¬ 
nue and drove to the end, near the Boat Club. 

Q. That is the Potomac Boat Club? A. The Potomac 
Boat Club; yes, sir. 

635 Q. Yes, sir? A. There in the, on the tracks, on 
the railroad tracks in the middle of the street were 

a string of cars. 

Q. Box cars? A. Yes, and tank cars at the east end. 
The box cars were at the west end, at the west end of this, 
of this string of cars. I think there were probably six or 
eight cars altogether there. 

I drove past these cars and turned around and then 
drove up with my, with the lights of the car on the de¬ 
pressed beam. 

Q. Now, was that an automobile that passed the District 
of Columbia inspection? A. Yes, sir. 

Q. As to the beam of light? A. Yes, sir. 

Q. That was a 1947 Plymouth? A. 1947 Plymouth; yes, 
sir. 

Q. Now, will you tell us whether or not you noticed any 
reflectors on those cars? A. Yes, sir. There was a re¬ 
flector hung on the right hand side of the car as I drove 
towards it. 

Q. And will you tell us whether or not you had an occa¬ 
sion to measure that reflector with reference to its dis¬ 
tance from the surface of the street? A. I did. 

636 Q. Now, let me show you a reflector. 

Disregard the lantern (indicating). Was it a re¬ 
flector that looked like this (indicating) ? A. Yes, sir. 

Q. Identical to this (indicating)? A. Yes. 
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Q. And you said you measured the distance that that re¬ 
flector was from the ground? A. Yes, sir. 

Q. And what was that distance? 

*••*•#**** 

637 Q. How high was this reflector from the surface 
of the street? A. The bottom of the reflector was 

twenty-one inches from the surface of the street. 

Q. Yes? A. The reflector, itself, was approximately 
twelve inches square. And I would say, that would be— 
the reflector, I mean—it was a quarter of an inch one way 
or the other. 

And there was seven inches from the top of the reflector 
to the bar on which it was liung; a total of forty inches 
altogether. 

Q. In other words, a total of three feet, four inches, from 
the ground to the bar that this reflector was hooked on to? 
A. Yes, sir. 

Q. Now, did you try to determine with that automobile 
at what point you could first see that reflector? A. Yes, 
sir. 

Q. And tell us how you determined it and what you 
found out. A. As I say, I turned, I passed the row of 
cars, and I went down the street, and turned around at a 
wide spot, and then I dropped directly back towards 

638 the, directly back towards the, towards the reflector 
with the center of my car, of the Plymouth automo¬ 
bile, lined up with the reflector of the car. 

Q. Yes, sir. A. I drove until the top beam, the top ray 
of the depressed beam picked up the bottom line of the re¬ 
flector buttons. 

Q. Now, you said the bottom line of the reflector buttons. 
Do you mean, do you mean this (indicating) white line 
of buttons at the bottom there (indicating)? A. Yes, sir. 

Q. And then what occurred? A. As soon as the top ray 
of the depressed beam fully picked up this bottom line 
of reflector buttons, I stopped the car and measured the 
distance. 
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Q. And what was that distance? A. Twenty-four feet, 
six inches. 

Q. From the front of your car standing there, you can 
only see that bottom line—was a distance of twenty-four 
feet? A. Twenty-four feet, six inches. 

Q. Six inches. 

Now, did you perform any other experiment with refer¬ 
ence to—oh, incidentally, do you remember whether this 
car was parked on the westbound track that you 

639 made the test on or the eastbound track? A. This 
car was parked on the west. I am sure it was on the 

westbound track, because there was still—there were other 
cars parked up next to the building, and there was a very 
narrow space in between. 

Q. You mean there were cars parked on the siding? A. 
Yes, on the siding. 

Q. And this car that you checked was on the westbound 
track? A. Yes. 

Q. Now, go ahead. Did you perform any other experi¬ 
ment? A. I did. 

Q. What were they? A. I then backed, I then backed the 
car, backed my automobile back some fifty feet from the 
twenty-four foot, six inch marker that I had made. 

Q. Yes, sir. A. Where I had stopped before, and I 
drove the car three feet to the left. 

In other words, the center of the car being three feet 
to the left of the line in which the, in which the reflector 
was sustained. 

In other words, the center of the car would have been 
three feet if I had driven straight ahead; would have been 
three feet to the left of the reflector. 

*#***#*#*• 

640 As I understand your testimony, your first run, 
the center of your car was pointed to that reflector? 

A. Yes, sir. 

Q. And that at twenty-four feet, six inches, was 

641 the point that your car on the low beams picked up 

the bottom of the- 
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Now, that’s your first trip. 

Now, you tell us the second trip that you made. Do you 
understand what I mean now? A. My automobile was 
headed this way (indicating); stopped here (indicating). 

#••#•***•* 

The Witness: The automobile was headed in this direc¬ 
tion and stopped at this point. I then backed off for 
about fifty feet. 

I then moved the front of the car over the distance of 
three feet. At that point, at that point, the front of my 
car was approximately lined up with the middle of the 
freight car, or, a little bit to the left of the center of the 
freight car. 

But at a distance of three feet here (indicating) I came 
up slowly again and with the lights as they were adjusted 
on this car, it didn’t pick up the bottom row of that re¬ 
flector at all. 

Q. Now, did it pick up the side row, which would be the 
left? A. No, no. 

Q. The left hand side? A. It picked up no part of 
it. 

642 Q. Thank you. A. Even driving all the way up 
to the car. 

Q. Did you move over any farther towards the middle of 
the street? A. Yes. I drove up to the middle. I drove 
up—this is the track; I drove up to this point, to this (in¬ 
dicating) point so that my wheels would be just on the 
middle of the street; that the left wheels would be at about 
the center of the street. 

I backed back again and came up again, came up in the 
same, in the same manner. 

Q. Would your lights, when you were running with your 
wheels in the middle of the street, pick up any part of 
that reflector on the box car? A. The direct rays, the 
direct beams would not. 
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Cross-examination 
By Mr. Ailes 

• *#*****#• 

643 Q. Now, let me ask you, Mr. Dunlop, you have been 
here all through this trial off and on. 

Haven’t I seen you in the hall here on and off all week? 
A. Yes. 

Q. You could have testified earlier in this case, couldn’t 
you, had you been called? A. Yes. 

644 Q. When you say you approached that reflector, 
do you mean that reflector wasn’t visible at all to 

you? A. No, sir. 

**•*•#*#•# 

Q. How soon was the reflector visible w T hen you ap¬ 
proached there? A. Oh, I was aware that the reflector 
was on the car when I turned around. 

Q. Where did you turn around? A. As I say, approxi¬ 
mately from fifty to seventy-five feet beyond the 

645 car. 

* * • *•**•#• 

Q. As I understand your testimony earlier you 

646 said that the directed beam picked up the bottom 

line of this reflector? A. That’s correct. 

Q. Twenty-four feet. What is the directed beam? A. The 
focused beam. 

Q. Did you make any effort to ascertain from what dis¬ 
tance, what was the maximum distance from which that 
reflector was visible? A. No. 

Q. At any time you never did? A. No. 

• ••••••• 

Q. When you testified you came up the street and 

647 the beam didn’t hit the reflector off to the right, 
you weren’t testifying about whether you could see 

the reflector. You were just testifying where the direct 
beam hit. 

Is that right? A. That’s right; yes, sir. 

Mr. Ailes: That’s all I have. 



Redirect Examination 
By Mr. Clark: 

Q. This was a pretty night, wasn’t it? A. Yes, sir. 

Q. And that area is well lighted down there, street 
lights np above? A. Yes. There are lights in the area. 
Mr. Clark: That’s all. 

Re-Cross-Examination 

By Mr. Ailes: 

Q. T would like to ask you one question, Mr. witness. 
Are you contending—do I understand it is your point 
that vou saw that reflector because of overhead lights? 
A. No. 

Q. You saw it in your headlights, didn’t you? A. Yes, 
I saw it. 

Mr. Ailes: That’s all. 

660 Mr. Ailes: That’s the other thing, your Honor. 

I would like to renew my request to make that dem¬ 
onstration with respect to that light downstairs, now that 
Mr. Dunlop has gotten on and testified as to what he could 
see under perfectly clear conditions. 

I think vour Honor should rule on that. I wasn’t real 
clear whether your Honor ruled on that Friday or not. 

The Court: Well, as I said, I feel that those demonstra¬ 
tions can’t be made under the conditions that they were at 
the time, and I feel that you have all your testimony in now 
and that to have a view made under this similar circum¬ 
stances would not be helpful, but would be confusing. 

661 Mr. Ikenberry: Is that made notwithstanding the 
fact that this gentleman testified as to conditions 

that were also under dissimilar circumstances? 

The Court: Well, he testified to that after vour man did. 
Your man testified to that first, didn’t he? 

Mr. Ailes: That’s right. 

The Court: And the other side did— 

Mr. Ailes (interposing): Well, I just wanted to be sure 
your Honor had ruled on that request, because I would like 
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to renew it because of the fact that there was additional 
testimony adduced on that point, and I have argued it all 
I could last time. 

The Court: All right. WelL then, I think I will excuse 
this jury. 

• **•*•••** 

662 Mr. Ailes: If your Honor please, before we get to 
the instructions there are two motions that I would 
like to make. 

The Court: Very well. 

Mr. Ailes: One is: I would like to move the Court to 
exclude all testimony in this case or strike all testimony 
in this case relating to Mr. Safly’s tuberculosis. 

The second one is: I would like to move the Court for a 
directed verdict on the ground that the evidence adduced at 
this trial clearly indicates that these plaintiffs were guilty 
of contributory negligence as a matter of law in failing to 
reduce the speed of the automobile in the light of the cir¬ 
cumstances then prevailing. 

And also on the ground that the record affirmatively 7 
shows that the railroad company wes not guilty of negli¬ 
gence in any particular. 

• •*•*#*•#* 

673 Mr. Ailes: I havent heard your Honor rule yet. 

Am I to—I take it that you are overruling both 
motions'? 

The Court: Yes. I think on this question of the tuber¬ 
culosis, that it is a matter for the jury. 

• ••••••••• 

The Court: Do you want to be heard on One? 


676 
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917 Filed October 28, 1953 

Plaintiffs' Instruction No. 1 


The jury is instructed that the traffic reflations in the 
District of Columbia require that when a vehicle is parked 
or stopped on the street at night time, that it must have 
a red light visible under normal atmospheric conditions 
for a distance of 500 feet to the rear thereof, or some 
other device which will project a light visible from a dis¬ 
tance of 500 feet provided there is insufficient light to re¬ 
veal a person from a distance of 200 feet on such street. 
If you find from the evidence that the street lighting on 
“K” Street where the accident occurred would not re¬ 
veal a person for a distance of 200 feet, then the law re¬ 
quires that the defendant, The Baltimore and Ohio Rail¬ 
road Company, a corporation, must comply with this regu¬ 
lation, and its failure to do so is negligence, and if you 
further find that its failure to do so was the proximate 
cause of the accident in question, you must find for the 
plaintiffs. 

Douglas A. Clark 
Douglas A. Clark 
Attorney for Plaintiffs 


Denied 


677 Mr. Ailes: If your Honor please, I object to this 
instruction on the same basis that I objected to the 
admission of this regulation into evidence, on the ground 
that this is not a proper case of negligence per se. 

The regulation wasn’t designed to cover box cars or 
apply to box cars anywhere, and there is no showing here 
that the—there was insufficient street lights; that the light 
from the street light one hundred feet away was insuffi¬ 
cient to reveal a person standing where the box car was 
from a distance of two hundred feet. 

And I think the burden is on the plaintiff to show that 
this exception doesn’t throw out his regulation. 


Now, I object to the—to the negligence per se instruction 
here on the ground that I think this would be imposing 
liability on the bare technicality, as the Court of Appeals 
says should not be done. I—on the theory that your Honor 
had already ruled on this question, I would like to make 
a suggestion. 

678 Maybe your Honor had better rule on my objec¬ 
tion and then let me make my suggestion. 

• #*****#•# 

679 The Court: Well, I am going to deny this as 
drawn, but I will in the course of the charge call 

attention to this regulation. 

731 The Court: * * * Defendants Instruction No. 8— 
you object to that, don’t you, Mr. Clark? 

Mr. Clark: 8? Yes, ma’am. 

The Court: 8 is denied. 


918 Filed October 28, 1953 

Defendant's Instruction No. 8 

The Court instructs the jury that the plaintiff has 
failed to make out a case sufficient to go to the jury on the 
question of whether or not plaintiff Safly’s tuberculosis 
was a result of the accident. Accordingly, you are in¬ 
structed to disregard all evidence having to do with 
Safly’s tuberculosis, his hospitalization as a result thereof 
and operations and other treatment he received for tuber¬ 
culosis and any permanent disability which results from 
the tuberculosis. This evidence has no place in this case. 

Denied 


734 The Court: • * • 

No. 9 is denied. 

I don’t think there is any testimony to the effect that 
there was no reflector on the box car, was there? 
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Filed Oct 28, 1953 

Defendant's Instruction No. 9 


The Court instructs the jury that under the evidence 
in this case it is clear that there was a reflector on the 
box car which plaintiff’s automobile struck, and therefore 
any testimony to the effect that no reflector was on the 
car is to be disregarded by you in reaching your verdict 
in this case. 

Denied 


Mr. Ailes: If your Honor wants to strike the last half of 
it and grant the first half, I will be happy to have that. 

"What I want is a peremptory instruction on the proposi¬ 
tion that there was a reflector on this car. 

735 The Court: If I undertook to go around and give 
them a peremptory instruction on such as that you 
could pick up every bit of the evidence and ask for one 
as to that. 

Mr. Ailes: Your Honor, that is one of the only two 
critical issues of evidence. One is, was there a device on 
the car; and two, was it adequate. 

Now, there is not any credible evidence in this case— 
won't your Honor agree with me that there are two— 
those are the two main issues in this case? 

I am asking that you take one of them away from the 
jury because there is no evidence, credible evidence on it. 

The Court: Well, I am not going to give this instruction. 
I don’t think I should. They have heard the evidence, and 
it is not for me to say what they should gather from it. 


Summation on Behalf of Plaintiff 
###**#*##* 

77S How would it appear to you under the same con¬ 
ditions? I ran the test and brought the man here 
to tell you after they give you the preposterous statement 
that these reflectors could be seen for six hundred feet 
without any lights. 

That is ridiculous. I don’t think for one minute that 
you believe that they could be seen for six hundred feet. 

If there is light on it, yes, and maybe further. But when 
there is no light on them, they can’t be seen three feet in 
the dark. 

The test that they are talking about that was made, that 
they were visible six hundred feet was made a few days 
ago when the lights hang down from this Freeway. This 
(indicating) is a picture made recently, a couple of years 
ago after the Freeway was all completed. 

Certainly, it is visible with the lights hanging down by 
a shade or some device from the Freeway flooding the 
area; a clear pretty night. 

Certainly the reflector is visible with light on it, but 
without any light, you can’t see it. It is just as useless as 
anything could be without light on it. 

Now, my man made the test there, Mr. Dunlop, and he 
says, “You were aware of a reflector because of the other 
light, because of the light hanging down from above on 
the Freeway,” which wasn’t there in July in 1938. 
779 Yes, you were aware of the reflector, but the head¬ 
lights, the headlights of the automobile never picked 
up the bottom line of that reflector on the low—on the low 
driving beam until it was twenty-four feet six inches from 
it, driving straight at it. 

Was that an effective device to put on that kind of a 
monstrosity sitting in the middle of the street that your 
headlights would not pick it up until you get within twenty- 
four feet six inches before it picks up the bottom beam of 
the headlights ? 


And that is what it is made for because without light on 
it it is just as useless as a black piece of metal, and there 
wasn’t any light down there on this night. Everybody 
says that. 

So without the headlights of the car picking that up, it 
is just as useless as hanging paper on a black piece of 
metal on that car; of no value whatever. 

If they wanted to show this reflector up at night, why, 
in heaven’s name didn’t they put a white globe against this 
red reflector to make it show, instead of hanging a red 
light on top of red, and you can’t see it at all. 

Twenty-five buttons in the center of that reflector are 
rendered totally useless by the way that they fixed it up. 

********** 

755 But now let’s come to Mr. Safly. 

********** 

If you will take his life expectancy of thirty years at the 
time this accident happened, his life expectancy of thirty 
years—that’s 360 months—and the difference in what he 
was getting then and what he is getting now is $132.10 per 
month. 

Now, if you will multiply 360 by $132.10 it figures up to 
$47,556, and that’s what he’s actually lost in dollars and 
cents. $47,556 is his actual monetary loss, out of pocket, 
because he can't earn that money now. It is nearly $50,000. 
That is actually out of his pocket, just the same as if he had 
it and lost it. His earning capacity is destroyed. It is 
done for. 

How much is twenty-five per cent of his vision 

756 worth directly in front of him? 

How much is twenty-five per cent of his area of 
vision worth on the side? How much is it worth? Forty 
per cent of his vision here (indicating). How much is that 
eye worth, and its appearance? 
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828 Final Summation on Behalf of the Plaintiffs 

By: Douglas A. Clark, Esquire 

********** 

832 The deposition we read of Mr. Robert Machotka, 
a totally disinterested person; never had seen these 
people before in his life; never had seen these people before 
in his life; went down to the Potomac Yacht Club earlier 
that evening. Earlier that evening he went down there to 
the Potomac Yacht Club, driving with, I believe it was, 
his brother-in-law. 

“Now, when you saw this box car on the way to the 
club, who was with vou?” 

“My brother and his wife.” 

********** 

“Did you notice anything peculiar about it? 

Yes, my brother swerved out of the way, himself, to avoid 
hitting the box car.” 

He was just lucky. He happened to swerve quickly 
enough and swerved to the right and went between them. 
He was just lucky. And these people weren’t that 
lucky. 

S33 Now, why would this man come in and tell you 
that it was peculiar to him that his brother had to 
swerve to avoid striking it and then the question was: 
“What did you remark?” 

“I don’t remember the exact words, but I know we com¬ 
mented on leaving a box car sitting there in the middle of 
the road.” 

Was it dangerous to anybody else down there that night? 
This man has told you. But they just happened to be 
lucky and you can’t criticize a man because he happens to 
be a little unlucky. 

• •*••*•••• 
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S34 He cut his eye to the right where he would nor¬ 
mally go as a driver and there is the line of box 
cars right in his face. He was walled in. 

“I can’t make it that way. I will have to try to go to 
the right.” And that’s what he did. 

He wasn’t as lucky as Mr. Machotka and his wife; just 

wasn’t as luckv. 

* 

They could have been here with a case to try too except 
he happened to be lucky enough to go between these cars. 

********** 

840 I submit to you ladies and gentlemen, that the 
cause of this accident is solely the negligence of the 
B and 0 Railroad for not properly marking this box car 
that they parked in the street for their convenience. That 
is the sole cause and the reason. 

They usurped ten feet six inches of the public highway 
for their own convenience and set a death trap in the middle 
of it, and improperly marked it and then they came in 
here to you and say, “Well, you can’t hold us liable because 
they were drunk; they were going too fast” and all 
S41 those mean things about them. 

“We are just ‘Simon-Pure.’ We put this reflector 
on there, the finest device made.” And out of twelve rail¬ 
roads in the east, they are the only ones that uses it, and 
that is what the man told us there (indicating). 

Now, if this is the finest device that is made to show 
these cars up, don’t you think these other railroads would 
grab it? They don’t want to use the poorest devices. 

Don’t you think that they would go after it? And I 
said, “How many other railroads are there in the east”? 
And I believe he said seven or eight or some figure, but 
not a single one of them—Mr. Garrott, Claims Agent, testi¬ 
fied that they were the only road that used it. 

Now, if it is the finest device that is made to show these 
cars up then, tell me why the other railroads, all of them, 
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don’t use it? There isn’t any patent on it. It doesn’t 
belong to the B and 0. 

♦ *#*****#• 

855 The Court's Charge to the Jury 

The Court: Members of the jury: In the case before you 
there are three claims as to each of which you will be 
required to return a verdict. 

The first is the claim of the plaintiff, Carl N. Peigh. The 

second is the claim of the plaintiff, Buel C. Griffin. The third 

is the claim of the plaintiff, Omer A. Safiv. 

All three claims are against the B and 0 Railroad. The 

B and 0 Railroad is called the “defendant” in this case. 

The case before you is what is commonly known as a 

•/ •> 

negligence suit. By that is meant that the plaintiffs each 
base their claims to damages upon the charge of negligence 
on the part of the railroad. They say that negligence on 
the part of the railroad was the proximate cause of their 
injuries. 

The railroad denies it was negligent and says that the 
plaintiffs, themselves, were negligent, which negligence 
was, so the B and 0 says, a proximate cause of their 
injuries. 

Further, the railroad says that if the railroad was negli¬ 
gent that still the plaintiffs are not entitled to recover be¬ 
cause the railroad says that the plaintiffs by contributory 
negligence helped to proximately cause their injuries. 

It now becomes your duty, ladies and gentlemen, to 
determine whether there was negligence on the part of 
the railroad which was the proximate cause of injury 

856 to the plaintiffs and, if there was, what the amount 
of the damages should be as to any plaintiff who 

was not contributorily negligent. 

When a case is tried before a jury, the Court consists 
of the Judge and the jury. Each has a separate function 
and responsibility. 
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It is the duty of the jury to consider the evidence and 
to determine what the facts are in the case. In other words, 
the jury is the fact finding body of the Court. 

It is the duty of the Judge to preside at the trial, to 
pass on questions of law as they arise, including the ques¬ 
tion of whether or not certain offered evidence may prop¬ 
erly be admitted, and finally, at this stage of the trial, it 
is the duty of the Judge to instruct you in regard to the 
law applicable to the case. 

After you have determined for yourselves what the facts 
are, you apply to those facts the law as stated to you by 
the Judge and then reach a proper verdict. 

In ascertaining what the facts are in this case, you must 
look solely to the evidence in the case. 

The evidence in this case consists of the testimony of 
the witnesses who have appeared here before you, the 
depositions or testimony of the absent witnesses which 
were read to you, and the exhibits which have been received 
in evidence and read or shown to you. 

857 You may accept as facts the stipulations of coun¬ 
sel which have been stated to you here in Court, but 
the evidence is limited to what I have already stated. 

In reviewing and weighing the evidence, you should do 
so calmly and dispassionately, without bias, without preju¬ 
dice and without sympathy toward one side or the other. 

In other words, you must be impartial judges of the 
facts. You must not guess or speculate or conjecture, but 
look exclusively to the evidence and to those inferences 
which logically and reasonably arise from the evidence. 

Now, ladies and gentlemen of the jury, it is your recol¬ 
lection of the evidence which is to guide you. It is not 
the recollection of the lawyers in this case, and it is not 
the recollection of the Judge, but it is your recollection of 
what the witnesses testified to that is to guide you. 

'What the lawyers say in this case is not evidence. The 
argument of a lawyer for each side is entitled to your care- 
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ful consideration insofar as you find it logical and reason¬ 
able and consistent with the evidence in the case but, as I 
have said, the arguments of the lawyers and their state¬ 
ments in court are not evidence except to the extent of 
the stipulations which were entered into and which were 
stated to be stipulations. 

Now, as jurors, you are the sole judges of the credibility 
of the witnesses. By that is meant that you are the judges 
of the trustworthiness of the witnesses. The weight 
S58 and the credit to be given to the testimony of any 
witness is a matter for vour decision. 

w 

In passing upon the credibility of a witness, you may 
take into consideration the attitude and demeanor of the 
witness on the witness stand, the ability of a witness to 
recall and relate the circumstances concerning which he 
or she testified, their frankness or lack of frankness, their 
bias or prejudice, if any was manifest, and their interest 
in the outcome of the case, whether by reason of being 
parties in the case or by reason of being employees of a 
party to the case or because of any other fact developed 
in their testimony that, in your minds, might tend to color 
their testimony. 

You may also consider the probability or improbability 
of the testimony of the witnesses, the reasonableness or 
unreasonableness of their testimony, whether they im¬ 
pressed you as truth telling individuals or the contrary, 
and then you may give to their testimony such weight as 
you, the jury, honestly think it is entitled to under all the 
circumstances. 

You will recall that some of the expert witnesses in re¬ 
sponse to questions stated that they were being paid for 
the time spent by them in attending court and preparing 
to testify as experts. 

It is not unusual for the side calling an expert to com¬ 
pensate him for such time but, as I have indicated, 
it is one of the circustances you may take into con- 
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S59 sideration in passing upon the credibility of the 
witness. 

You are not to reach your determination on the mere 
basis of the number of witnesses who have testified for one 
side or the other. 

The final test is not in the relative number of the wit¬ 
nesses who have testified on the opposing sides, but in the 
relative convincing force of the evidence. 

You are not to disregard the testimony of any witness 
from whim or fancy. 

You are instructed that the testimony of one witness en¬ 
titled to full credit is sufficient for the proof of any fact 
and may justify a verdict even if a number of witnesses 
have testified to the contrary, if upon the whole case con¬ 
sidering the credibility of witnesses, as I have explained 
that, term to you, and after weighing the various factors 
of evidence, you should believe that there is a balance of 
probability pointing to the accuracy and honesty of the 
one witness. 

If you believe that any witness has wilfully testified 
falsely as to any material matter about which the witness 
could not reasonablv have been mistaken, vou mav, in vour 
discretion, disregard the whole of the testimony of that 
witness or such parts of it as you believe to be untrust¬ 
worthy. 

As I have already stated to you, the case before you is 
what is commonly called a negligence suit. The plain- 
860 tiffs charge that the railroad was negligent and so 
you will be interested to know what negligence is 
under the law. 

Negligence is the doing of some act which a reasonably 
prudent person would not do or the failure to do something 
which a reasonably prudent person would do actuated by 
those considerations which ordinarily regulate the con¬ 
duct of human affairs. 
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It is the failure to use ordinary care in the management of 
one’s property or person. 

Negligence is not an absolute term but a relative one. 
By this we mean that in deciding whether there was negli¬ 
gence in a given case the conduct in question must be con¬ 
sidered in the light of all the surrounding circumstances as 
shown by the evidence. 

This rule rests on the self evident fact that a reasonably 
prudent person will react differently to different circum¬ 
stances. Those circumstances enter into and are a part of 
the conduct in question. An act negligent under one set 
of circumstances might not be so under another. 

Therefore, to arrive at a fair standard we ask, “what 
conduct might reasonably have been expected of a person 
of ordinary prudence under the same circumstances?” 

Our answer to that question gives the criteria by which 
to determine whether or not the evidence before us proves 
negligence. 

861 You will note that the person whose conduct we 
set up as a standard is not the extraordinarily cau¬ 
tious individual, nor the exceptionally skillful one, but a 
person of reasonable and ordinary prudence. While excep¬ 
tional skill is to be admired and encouraged, the law does 
not demand it as a general standard of conduct. 

Ordinary care is that care which persons of ordinary pru¬ 
dence exercise in the management of their own affairs. 
Inasmuch as the amount of caution used by the ordinarily 
prudent person varies in direct proportion to the danger 
known to be involved in his undertaking, it follows that 
in the exercise of ordinary care, the amount of caution 
required will vary in accordance with the nature of the 
act and the surrounding circumstances. 

To put the matter in another way, the amount of caution 
required by the law increases as does the danger that 
reasonably should be apprehended. 

The jury is instructed that when a driver of an automo¬ 
bile is suddenly confronted with an emergency not of his 
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own making, and is compelled to act instantly, he is not 
guilty of negligence if he makes a choice such as a person 
of ordinary prudence would make in a similar situation 
even though it afterwards develops that he might have 
made a wiser choice. 

In such a case, he is not held to the same accuracy 
of judgment as is required under ordinary circum¬ 
stances. 

862 The Court instructs the jury that the Baltimore 
and Ohio Railroad was authorized by an Act of 
Congress passed in 1SS8 to construct railroad tracks in the 
middle of what was then Water Street and is now K Street 
in Georgetown and to run railroad cars on those tracks. 
K Street is a public street, however, and the railroad com¬ 
pany must exercise reasonable care to prevent injury to 
members of the public who may be passing by. 

Specifically the railroad company is under a duty to 
equip any box cars on the tracks at night with a reasonably 
effective warning device or devices. 

As you known, the railroad says the plaintiffs were con- 
tributorilv negligent. You will now be told what contribu¬ 
tory negligence is. 

Contributory negligence is negligence on the part of a 
person injured which, combining in some degree with the 
negligence of another, helps in proximately causing the 
injury of which the person injured complains. One who 
is guilty of contributory negligence may not recover from 
another for the injury suffered. 

The Court instructs the jury that he who undertakes to 
hold another liable in damages on the ground of negligence 
must, himself, be free from any negligence contributing to 
the injuries of which he complains. 

And if the jury believes from the evidence that the 
S63 plaintiffs Peigh, Griffin and Safly were guilty of any 
negligence which helped in proximately causing 
the accident and their injuries, your verdict should be for 
the defendant, the B and 0 Railroad. 
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But if the jury believes from the evidence that they were 
not contributorily negligent and that their injuries resulted 
from negligence of the B and 0 Railroad, then your verdict 
should be for the plaintiffs. 

If you find from the evidence that the box car was parked 
lengthwise in the street under conditions of poor visibility 
and in the neighborhood of overhead construction work 
likely to be distracting to passing motorists, then you are 
instructed that the mere fact that the box car so parked 
was hit by an automobile driven by Griffin does not in and 
of itself establish contributory negligence on the part of 
Griffin. 

The jury is instructed that the failure of Griffin, while 
driving the automobile in which the plaintiffs were pas¬ 
sengers to see the box car within the range of the head¬ 
lights on the automobile which he was then driving, if he 
did fail to see it, is not of itself negligence if the box car 
was then unlighted or improperly lighted or without rea¬ 
sonably effective warning devices. 

Now, ladies and gentlemen of the jury, you are told that 
even if a person or a corporation is negligent, it is not 
every act of negligence that gives rise to a liability to 
864 respond to damages. For example, suppose the 
motorman of a Mt. Pleasant street car runs it in a 
negligent manner. Still the street car company would not 
be liable in damages unless that negligence of its motor- 
man was the proximate cause of injury to a pedestrian or 
some other person, who was, himself exercising due care. 

I will now endeavor to explain what is meant by the 
phrase “proximate cause”. 

The proximate cause of an injury is that cause which 
in natural and continuous sequence unbroken by any effi¬ 
cient intervening cause produces the injury and without 
which the result would not have occurred. 

It is the efficient cause, the one that necessarily sets in 
operation the factors that accomplish the injury. It may 
operate directly or by putting intervening agencies in 
motion. 
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Now, this does not mean that the law seeks and recog¬ 
nizes only one proximate cause of an injury consisting of 
only one factor, one act, one element of circumstances or 
the conduct of only one person. 

To the contrary, the acts and omissions of two or more 
persons may work concurrently as the efficient causes of an 
injury and in such a case each of the participating acts or 
omissions is regarded in law as the proximate cause. 

Specifically the plaintiffs say that the negligence of the 
railroad in this case consisted of parking a box car 
S65 in a public street on a dark, rainly night, unlighted 
or improperly lighted or without reasonably effec¬ 
tive warning devices to caution approaching motorists. 

The railroad company, on the other hand, claims that it 
had a lighted red lantern hanging on a reflector on the rear 
of the box car, and that these devices afforded adequate 
warning to drivers of approaching vehicles. 

It is for the jury to determine from all the evidence in 
the case whether the defendant railroad used reasonable 
care to warn the plaintiffs of the presence of the box car 
on the tracks in the street. 

The defendant railroad says the plaintiffs were contribu- 
torily negligent in respects hereinafter to be touched upon. 

It is for the jury in determining the questions of negli¬ 
gence and contributory negligence to take into considera¬ 
tion the time of the collision, the place involved, the weather, 
the situation as to visibility, the indications, if any, of con¬ 
struction work on the side of the street and overhead, and 
the size, length and positions of the box cars parked in the 
street and on the sidings and the warning devices used. 

You may consider what the speed was of the automobile, 
whether it was or was not unreasonable or excessive under 
the then existing circumstances, and whether the speed was 
such that if the automobile headlights indicated a proper 
and timely warning of danger, the driver could have 
866 slowed down sufficiently to avert the danger. 

Y'ou may consider too any awareness the driver 
may have had of railroad tracks in the area, and you may 



189 


take into consideration what to your mind the evidence 
reasonably indicates was the appearance to Griffin of the 
immediate area of the collision just before it took place. 

You are also to consider whether the box car involved in 
the collision was lighted or unlighted or was with or with¬ 
out reasonably effective warning devices. 

In determining the effectiveness of the warning devices 
used by the defendant you will consider their size, quality, 
number, character and placement and any other factors 
with respect to them which would indicate whether they 
were equal to those which a reasonably prudent person 
would have used under the circumstances in the light of 
the potentialities for danger of a box car parked on the 
rails in the center of a street used by the general public. 

You are to take into consideration all circumstances 
shown by the evidence in determining the questions of neg¬ 
ligence and contributory negligence. 

The jury is instructed as a matter of law, that a railroad 
track occupying a street used constantly by vehicular traf¬ 
fic in an industrial district is not in and of itself a warning 
of danger. 

The Court instructs the jury that no presumption 
867 of negligence whatever arises from the mere hap¬ 
pening of the accident in this case. The burden of 
proof is upon the plaintiffs to prove by a fair preponder¬ 
ance of the evidence that the defendant was guilty of negli¬ 
gence and that such negligence was the proximate cause 
of the accident. 

A fair preponderance of the evidence means the greater 
weight of the evidence or evidence which is more convincing 
to you than that opposed to it. 

In determining whether the plaintiffs have carried the 
burden of proof, you are to consider all the evidence in the 
case. With respect to the claim of the Baltimore and Ohio 
Railroad that there was contributory negligence on the part 
of the plaintiffs the B and 0 Railroad has the burden of 
proving such contributory negligence by the weight of the 
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evidence and also that it helped in proximately causing the 
injuries. 

If you believe that the testimony on any essential point 
is evenly divided or evenly balanced, then the burden of 
proof has not been met and your finding as to that point 
must be against the party who has the burden of proof. 

A party succeeds in carrying the burden of proof on 
nn issue of fact if the evidence favoring that party’s side 
of the question is more convincing to you than that tend¬ 
ing to support the contrary side, and if it causes the 
jurors to believe that on that issue, the probability 
86S of truth favors that party. 

You are told that if you should believe that the 
evidence on the issue of the defendant’s negligence in this 
case is evenly balanced or that the evidence preponderates 
in favor of the defendant, then in that event, you should 
find for the defendant. 

Further upon the question of whether there was negli¬ 
gence on the part of Griffin, the driver of the car, you are 
told that it is the duty of every driver of a vehicle to exer¬ 
cise that degree of care which an ordinarily careful driver 
would exercise at the particular time and under the same 
circumstances. 

You are told that it is the duty of the driver to keep a 
proper lookout and to keep his car under control. The 
operator is required not only to look but to look in such 
an intelligent and careful manner as will enable him to 
see things that a person, in the exercise of ordinary care 
and caution for his own safety and the safety of others, 
would see under like circumstances. 

If, from a consideration of all the evidence, you find that 
Griffin, the driver of the car, failed in his duty to exercise 
that degree of care which an ordinarily careful driver 
would exercise under the same circumstances, and if you 
further find that his failure contributed in proximately 
causing the accident, then the driver would be guilty of 
contributary negligence and in that event your ver- 
869 diet should be for the defendant as to him. 
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On the other hand, if you find that the driver of the 
car was not contributorily negligent, then the passengers 
cannot be charged with contributory negligence and you 
may return a verdict for all the plaintiffs provided you 
have found by the greater weight of the evidence that the 
defendant railroad was negligent and that its negligence 
proximately caused the accident. 

If you find that Griffin, the driver of the car, was con¬ 
tributorily negligent and that his negligence contributed to 
causing the accident, you must then proceed to the question 
of the contributory negligence, if any, of the passengers in 
the car. 

While there are many instances in which a passenger in 
a vehicle is not responsible for the negligence of the driver 
because he exercises no control over him, the negligence of 
the driver is imputed to the passenger where the relations 
between them are such that the passenger has control over 
the movements of the vehicle. 

There is a presumption in the absence of any evidence to 
the contrary that an owner present in his car has power to 
control it. The law considers that an owner, allowing a 
friend to drive his automobile, has the right to govern the 
manner of its operation as well as at any time to terminate 
the permission given and to operate the car himself. 
870 If you find that the automobile in this case was 
being driven by the plaintiff, Griffin, with the consent 
of the owner, plaintiff Safly, then you are told that under 
the law in the District of Columbia, negligence on the part 
of the plaintiff, Griffin, if any, is imputed to the owner, 
Safly. 

If you believe from all the evidence that the driver, the 
plaintiff Griffin, was guilty of any negligence which helped 
in proximately causing the injuries of which the plaintiff, 
Safly, complains, then your verdict as to the claim of the 
plaintiffs Safly and Griffin shall be for the defendant, the 
B and 0 Railroad. 


V 
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With respect to the passenger Peigh, the law provides 
that whether a guest in an automobile having no control 
over its movements may be denied a right of recovery for 
his injuries on the ground of contributory negligence de¬ 
pends upon his own failure to exercise a proper degree 
of care and not upon that of the driver. 

In other words, even if you should find the railroad 
company and Griffin and Safly guilty of negligence which 
operated as a proximate cause of the collision, still you 
are not to find the passenger Peigh guilty of contributory 
negligence unless you first find from the evidence that he, 
himself, that is Peigh, himself, failed to do something which 
he might reasonably have been expected to do to avert 
the accident. 

S71 Ordinarily a passenger in an automobile has a 
right to assume that the driver will exercise proper 
care and caution. The passenger under ordinary circum¬ 
stances has a right to rely on the driver. However, there 
is also a rule of law that if the passenger notices that the 
driver is careless or is not taking proper precautions, 
then it is the duty of the passenger to notify the driver of 
the peril and to insist that the driver proceed more care¬ 
fully. 

This duty arises only in cases where it is apparent to 
the passenger that the driver is either careless or not 
taking proper precautions. 

The ultimate test in determining whether Peigh was 
guilty of contributory negligence in riding with Griffin 
is whether in so doing he acted as an ordinarily careful 
and prudent person would have acted under the circum¬ 
stances. 

If Peigh did, then he is entitled to recover provided 
you have first found that the railroad company was negli¬ 
gent and that its negligence was the proximate cause of 
the accident, and this is regardless of any contributory 
negligence on the part of Griffin and Safly. 
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On the other hand, if you find by the weight of the 
evidence that it was apparent to Peigh that the driver 
was not exercising due care in driving and that Peigh 
failed to do something which an ordinarily prudent person 
would have done to avert the accident, then Peigh 
S72 is not enttiled to recover. 

Now, specifically, the defendant railroad says that 
Griffin, the driver of the automobile, was drinking and 
that the collision was due entirely or in part to his drinking. 
Two policemen testified for the railroad that they saw 
Griffin at the hospital and that Griffin told them that he 
had had two beers and a whiskey or a shot. 

They also testified that they smelled an odor of alcohol 
about his person in the hospital. 

On the other hand, Griffin, himself, testified that during 
the course of the day he had had two beers and no whiskey 
and that he was not drunk. Persons who arrived at the 
scene of the accident while the plaintiffs were still there 
testified that there was no trace of alcohol or that they 
noticed no odor of alcohol. 

It is my duty to instruct you as to the law touching on 
aspects of this matter. 

You are told that if a person has been drinking and in 
that situation drives an automobile, the care required of 
him is the same as that required of a sober driver. 

It is the duty of a driver whether drunk or sober to 
use that care which an ordinarily prudent man or woman 
would use under similar circumstances. 

A person who has had some drinks may or may not be 
negligent in driving; that is, he may or may not 
873 exercise the care which a man of ordinary prudence 
would exercise under like circumstances. 

If the jury believes that Griffin had drinks on the day 
in question, then that is a circumstance for the jury to 
consider along with the other evidence in the case in de¬ 
termining whether he did or did not meet the due standard 
of care. 
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Now, the railroad also maintains that Peigh knew that 
Griffin was drinking and yet rode with him, and the rail¬ 
road claims that this amounted to a failure on Peigh’s 
part to exercise ordinary care for his own safety. 

If vou should find bv the weight of the evidence that 
Griffin had been drinking beer or beer and whiskey and 
that the collision and his injuries were caused through neg¬ 
ligence on his part brought about by the drinks he had 
taken, then he cannot recover. 

And if the jury finds by the weight of the evidence 
that the plaintiff, Peigh, rode with Griffin when he knew 
or in the exercise of ordinary care should have known that 
Griffin, because of the drinks he had taken, was not in a 
position to drive with due care, and if Peigh failed to 
take such steps to protect himself as a reasonably prudent 
person would have taken under the same circumstances, 
then your verdict should be for the railroad as to all of 
these plaintiffs. 

You have already been told that any negligence 
S74 of the driver, Griffin, helping to proximatelv cause 
the collision constitutes negligence on the part of 
the owner, Safly. 

You will recall that the defendant railroad put in evi¬ 
dence certain traffic regulations. One fixes the maximum 
speed at twenty-five miles per hour. Another prohibits 
driving at an unreasonable and imprudent speed under 
circumstances existing at the time of the driving. 

A further regulation requires a driver to drive upon the 
right half of the street as close as practicable to the edge. 

You are told that these regulations hinge on reasonable¬ 
ness as determined in the light of the surrounding circum¬ 
stances in any given case. They do not attempt to set up 
the exact, precise and rigid standards to be followed re¬ 
gardless of conditions. 

You will recall that it is in evidence that Griffin was 
driving near the center of the street at the time of the 
collision. 
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It is for you to decide, from all the evidence in the 
case, whether Griffin was justified by construction work 
or other circumstances in driving near the middle of the 
street and in trying to pass the box car on the left. 

If you find that he was so justified, that his speed was 
not unreasonable or excessive under the circumstances, and 
that he was otherwise using the care which would be ex¬ 
ercised by the ordinarily prudent man in like cir- 

575 cumstances, then Griffin would not be guilty of 
negligence. 

And in that event if you find that he has established by 
the greater weight of the evidence that the railroad was 
negligent and that such negligence was the proximate 
cause of his injuries, then he and the other plaintifiPs are 
entitled to your verdict. 

But if you find that Griffin was driving at an excessive or 
unreasonable speed under the circumstances, or if you 
find that his driving near the middle of the street and 
trying to pass the box car on the left was not justified 
under the conditions then existing, but was due to his failure 
to exercise requisite care in the management and control 
of the car he was driving, or if you find that he failed 
to observe warning devices and roadway conditions which, 
in the exercise of due care, would have been reasonably 
apparent to him, and if you further find that such speed 
or any such failure on his part was the proximate cause of 
his injuries, then Griffin cannot recover. And as to him 
and as to Safly the railroad is entitled to your verdict, 
in the events mentioned. 

The jury is instructed that traffic regulations for the 
District of Columbia require that multiple beam head¬ 
lamps on passenger cars shall be so aimed vertically that 
when the vehicle is not loaded the center of the high in¬ 
tensity portion of the uppermost distribution of light or 
driving beam shall not project higher than a level 

576 of three inches below the level of the center of the 
lamps from which it comes. 
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You are told that the defendant railroad had the duty 
to so place a red light or other warning device on its 
parked box car so that the headlamps on an approaching 
vehicle, adjusted in accordance with the regulations re¬ 
ferred to, would properly reveal the red light or warning 
device on the box car. 

The jury is instructed that the traffic regulations of 
the District of Columbia require that a vehicle, and a 
box car is a vehicle under the definition in the regulations, 
when parked or stopped on the street at night time and 
there is not sufficient light to reveal a person from a 
distance of two hundred feet on such street, then such 
parked vehicle must have a red light or other warning 
device visible under normal atmospheric conditions for 
a distance of five hundred feet to the rear thereof. 

If you find from the evidence that the street lighting 
on K Street where the accident occurred would not reveal 
a person for a distance of two hundred feet, then you are 
told that the regulation required the railroad to have on 
its box car a red light or other warning device visible 
under normal atmospheric conditions for a distance of 
five hundred feet to the rear thereof. 

If you find by the greater weight of the evidence that 
the defendant railroad failed to use due care in selecting, 
placing and maintaining such warning devices rea- 
877 sonably necessary to guard against accidents, or, 
that the defendant failed to use such devices as 
an ordinarily prudent person would have used under the 
circumstances, and if you further find that such failure 
was the sole proximate cause of the injuries of the plain¬ 
tiffs, then it would be vour duty to return a verdict for 
the plaintiffs. 

The burden is upon each plaintiff to prove by a prepon¬ 
derance of the evidence that the defendant railroad was 
negligent and that such negligence was the proximate cause 
of injury to him. If a plaintiff has not successfully carried 
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this burden, then the defendant railroad is entitled to your 
verdict and you need not consider the issue of contributory 
negligence. 

If, however, a plaintiff has successfully carried this bur¬ 
den as against the railroad, then he is entitled to recover 
damages from the railroad unless the defense of contribu¬ 
tory negligence has been established under the Court’s in¬ 
structions. To establish this defense, that is to say, the 
defense of contributory negligence, the burden is upon the 
defendant railroad to prove by a preponderance of the evi¬ 
dence that the plaintiff was negligent and that such negli¬ 
gence contributed in some degree as a proximate cause of 
the injury. 

If this burden of showing contributory negligence has 
been fulfilled, the defendant railroad is entitled to your ver¬ 
dict, but if not fulfilled, then your decision on the 
878 issue of contributory negligence must be in the plain¬ 
tiff’s favor, and you would then proceed to fix his 
damages for his injuries. Each plaintiff has the burden of 
proof as to his injuries and as to his damages. 

You should take up first in your deliberations the ques¬ 
tion of liability of the railroad, that is, whether it was negli¬ 
gent. 

The jury is instructed that if your verdict is in favor 
of the plaintiffs, then it is your duty to award to the plain¬ 
tiffs such sums as will fairly and reasonably compensate 
them for all the damages suffered by them which proxi- 
matelv resulted from the negligence of the defendant. In 
fixing the amount of the award, you will consider the ele¬ 
ments of damage that I am now about to mention. 

You will award them such sums as will reasonably com¬ 
pensate them for the pain, discomfort and mental anguish 
suffered by them and proximatelv resulting from the in¬ 
jury in question, and as to the plaintiff, Saflv, for such pain, 
discomfort and mental anguish as you may find he is rea¬ 
sonably certain to suffer in the future from the same cause. 
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You will further award the plaintiff, Safly, for any loss 
of earning power occasioned him by the injury in question 
and from which he is reasonably certain to suffer in the 
future. In fixing this amount you may consider what said 
plaintiff Safly's health, physical ability and earning power 
were before the accident and what they are now; the 
S79 nature and extent of his injuries; whether or not 
they are reasonably certain to be permanent; all to 
the end of determining the effect of his injuries upon his 
future earning capacity and the present value of the loss 
so suffered. 

You may, insofar as the same are shown by the evidence, 
in regard to the plaintiff, Safly, consider the expectancy of 
life in his earning capacity at the time of the accident; also 
his future earning capacity, and also other facts and evi¬ 
dence which will throw light on the question of pecuniary 
loss which proximately resulted from the negligence of 
the defendant. 

As to the plaintiff, Safly, your award should also include 
compensation for damages to his property. The evidence 
was that his car damages were a thousand and fifty dollars. 

Now, ladies and gentlemen of the jury, in this case there 
has been conflicting testimony as to what the cause was of 
the tuberculosis suffered by the plaintiff, Safly. 

You are instructed in this regard that one who has been 
negligent, and whose negligence has caused an injury, is 
liable for injuries resulting from an intervening cause if 
said intervening cause could reasonably have been foreseen 
or is a normal incident of the risk created and if the person 
injured was not contributory negligent. 

If an injury renders a person peculiarly susceptible to 
a disease, then the person causing the injury may be held 
liable for the injuries sustained as a result of said 
880 disease provided the injury was proximately caused 
by the negligence of the defendant and the person 
injured was not contributorily negligent. 
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Something was said in this case concerning how long 
Safly may have had tuberculosis. You are told that if you 
find that negligence on the defendant railroad’s part has 
been a proximate cause of aggravating a previous existing 
disability or disease suffered by Safly, then Safly, if not 
contributorilv negligent, is entitled to recover to the ex¬ 
tent that you may find said condition has been aggravated. 

Of course, I don’t know what you will find as to when 
this tuberculosis began or as to the element of causation. 
If you find that any physical condition about which Safly 
complains was not proximately caused by the defendant’s 
negligence then you may not assess any damages for that 
condition. 

Of course, if you believe from all the evidence that the 
injuries suffered by the plaintiffs were the result of an 
accident which was not caused by negligence on the part 
of the defendant, then you must find for the defendant, the 
Baltimore and Ohio Railroad. 

Now, in this case certain witnesses have testified as ex¬ 
pert witnesses. Some experts having no personal knowl¬ 
edge of the facts were asked to answer what are known as 
hypothetical questions. The attorney putting a hypotheti¬ 
cal question asks the expert witness to assume certain 
881 facts, which the attorney maintains have been shown 
by the evidence in the case, and then to give an 
opinion on a particular issue based on such assumed facts. 

It is for you to say whether any such assumed facts have 
been shown by the evidence. If any have not, then that is 
a matter for you to consider in deciding what credit you 
may give to the opinion of the experts. 

A person who by education, study, and experience has 
become an expert in any art, science or profession, and who 
is called as a witness, may give his opinion as to any such 
matter in which he is versed and which is material to the 
case. 

You should consider such expert opinion and should weigh 
the reasons, if any, given for it. You are not bound, how- 
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ever, by such an opinion. Give it the weight to which you 
deem it entitled, whether that be great or slight, and you 
may reject it if, in your judgment, the reasons given for it 
are unsound. 

Further, you are instructed that if any conflict in the 
expert testimony exists, it is your duty to reconcile the testi¬ 
mony if you can, but if you cannot do so, then you have a 
right to believe the witnesses whom you deem are most 
worthy of credit and disbelieve those less worthy of credit, 
and in weighing the testimony of the experts, as all other 
testimony, it is proper for you to take into consideration 
all the surrounding circumstances of the witnesses; their 
interest in the result of the accident, if any, and their 
S82 opportunity of knowing the truth of the matter about 
which they testify as experts, and their willingness to 
expound fairly in reference to their expert knowledge. 

As I have already said, you are not bound by the opinion 
of an expert but you may reject any opinion evidence if 
the reasons for that opinion do not appear sound to you. 

In the present action certain testimony has been read to 
you by way of deposition. You are instructed that this 
testimony is entitled to the same consideration, the same 
rebuttable presumption that the witness speaks the truth, 
and the same judgment on your part with reference to its 
weight as is the testimony of the witnesses who have con¬ 
fronted you on the witness stand. And you are not to dis¬ 
count it merely because it comes to you in the form of a 
deposition. 

Now, ladies and gentlemen, you are instructed that if the 
Judge has said or done anything which has suggested to you 
that she is inclined to favor the claims or positions of any 
one of the parties to this lawsuit you will not permit your¬ 
selves to be influenced by any such suggestion. 

I have not expressed, nor intended to express, nor have 
I intimated or intended to intimate any opinion as to what 
witnesses are or are not worthy of belief, what facts are 
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or are not established, or what inferences should be drawn 
from the evidence adduced. 

If any expression of mine has seemed to indicate 
S83 an opinion regarding any of these matters, then I 
instruct you to disregard it. 

If in these instructions any rule or direction or idea has 
been stated in varying ways, no emphasis thereon is in¬ 
tended by me and none must be inferred by you. For that 
reason you are not to single out any particular sentence 
or any particular instruction and ignore the others, but 
you are to consider all the instructions as a whole and to 
regard each in the light of the other. 

It is your duty to decide this case as you would decide 
it if it were an action between two private citizens or be¬ 
tween two corporations. The fact that the plaintiffs are 
persons and the defendant is a corporation should be given 
no weight in arriving at your verdict, nor can any senti¬ 
ment, prejudice or feeling of sympathy properly or legally 
have any weight with you in deciding the issues between 
the plaintiffs and the defendant. 

The Court instructs the jury that any verdict arrived at 
by them in this case should be the unanimous conclusion of 
their respective minds and that while in their delibera¬ 
tions, the jurors ought to pay proper respect to each other’s 
opinions and listen, with the disposition to be convinced, 
to each other’s arguments, the verdicts to which each 
juror agrees must be his own verdict, the result of his own 
convictions and not a mere acquiescence in the con- 
884 elusion of his fellows, and if any individual juror 
believes that the plaintiffs have failed to show by 
a preponderance of the evidence in this case that the in¬ 
juries complained of resulted proximately from the negli¬ 
gence of the defendant, then it becomes the duty of such 
juror to refuse to concur in any verdict for the plaintiffs. 

Likewise you are told that if any individual juror believes 
that the plaintiffs have established by the greater weight 
of the evidence that the defendant railroad was negligent 
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and that such negligence was the sole proximate cause of 
injury to the plaintiffs, then it becomes the duty of such 
juror to refuse to concur in any verdict for the defendant 
railroad. 

As you of course know, your verdict should be unanimous. 
As you have here three claims, there are to be three verdicts. 

When you return to the Court room the Clerk will ask 
you how you find as to the plaintiff Peigh, and your verdict 
will be either that you find for the plaintiff Peigh or that 
you find for the defendant railroad. Then the Clerk will 
inquire as to how you find as to each of the other two plain¬ 
tiffs, and your verdict will be either for the respective 
plaintiffs or for the defendant. 

In the event that vou find a verdict in favor of all the 

* 

plaintiffs or some of them, you are to return a separate 
verdict for each plaintiff for whom you so find. Any reward 
you make must be just and reasonable and based on the 
evidence. 

885 Is there anything further? 

Mr. Clark: The plaintiffs are satisfied. 

Mr. Ailes: If you Honor please, I think you charge is 
very fair. I should just like to save our specific requests 
that you said you weren’t going to give anyway and plain¬ 
tiffs’ instruction No. 1 you did give, over our objection. 

Otherwise, I think the charge is very fair. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions are: 

1. Whether the Court should have directed a verdict for 
the defendant or granted the defendant’s motion to set 
aside the verdict and enter judgment for the defendant in 
this, a personal injury case, on the grounds— 

(a) That there was not sufficient evidence of negli¬ 
gence or proximate cause to sustain a verdict for the 
plaintiffs, or 

(b) That the plaintiffs were guilty of contributory 
negligence as a matter of law. 

2. If the answer to the first question is no, whether the 
Court committed reversible error when it— 

(a) refused to admit evidence offered by the defend¬ 
ant, where the principal question in issue was the 
character and quality of the warning device used by 
the defendant, that no accidents had occurred after 
defendants commenced using the warning device some 
four years prior to the date of accident in question, or 

(b) refused to permit the jury to view the reflector 
which the defendant used as a warning device with a 
headlight shining on it, when the principal question in 
issue was the efficacy of this device, or 

(c) admitted into evidence a section of the Traffic 
and Motor Vehicle Regulations of the District of 
Columbia requiring vehicles parked on the street at 
night to display a red light visible for a distance of 
500 feet to the rear, in this a case involving a railroad 
boxcar parked on a street at night, and instructed the 
jury, in effect, that this regulation required the de¬ 
fendant to have on its boxcar a red light or other 
warning device visible under normal atmospheric 
conditions for a distance of 500 feet to the rear of the 
boxcar, or 



(d) permitted the jury to consider a severe case of 
tuberculosis of one of the plaintiffs in assessing 
damages, when all the expert witnesses who testified 
as to a possible causal relation between the accident 
and the tuberculosis based their opinion on assumed 
or hypothetical facts completely at variance with the 
facts of the case conclusively established by hospital 
records, and when two of the three witnesses stated no 
positive opinion with respect to a causal relationship. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an action for damages for personal injuries. 
(See Complaint, App. 2). The appellant does business in 
the District of Columbia. 

Jurisdiction of the Court below was based on Title 11, 
Section 306 of the District of Columbia Code, 1951 Edition. 
Jurisdiction of this Court is based on Title 28, United 
States Code, Section 1291, as this is an appeal from the 
United States District Court for the District of Columbia. 
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STATEMENT OF THE CASE 

On July 31, 1948, Appellees (plaintiffs below hereinafter 
referred to as plaintiffs) Peigh, Griffin and Safly were 
riding in a Plymouth convertible owned by Safly and driven 
by Griffin. The automobile collided with a standing box¬ 
car on K Street in Georgetown beneath the Whitehurst 
Freeway, which at that time was in the course of con¬ 
struction. 

Plaintiffs were enlisted personnel stationed at the Navy 
Radio Station in Arlington (App. 12). According to 
Plaintiff Griffin, they had spent the afternoon at a post 
picnic where beer was served (App. 12), and had driven 
two Waves to the Waves’ barracks in West Potomac Park 
(App. 13) at around 6:00 p.m. Daylight Saving Time (App. 
19). Planning to return to pick up the Waves for dinner 
(App. 14), they had driven to the Keyhole Cafe just off 
Pennsylvania Avenue on 18th Street (App. 14) and had 
remained there until nearly 9:00 o’clock (App. 14). With 
Griffin driving (App. 15) at Safly’s request (App. 15), they 
left the Keyhole Cafe to return to West Potomac Park 
but, on reaching Washington Circle, they mistakenly 
turned west on K Street instead of south on 23rd Street 
(App. 16). 

The automobile proceeded down K Street some ten 
blocks, avoided a tank car standing in K Street (App. 122, 
154) (which none of the plaintiffs remember seeing) and 
drove into the end of a standing boxcar (App. 17), the first 
of a line of three boxcars left by the Appellant (defend¬ 
ant below and hereinafter referred to as defendant) to 
be unloaded by the Chestnut Farms Dairy at its dairy 
plant at 3412 K Street (App. 116). 

In spite of poor visibility (App. 23) due to fog (App. 19, 
89), rain (App. 28, 90), darkness (App. 15), warning lights 
protecting construction work on the Freeway (App. 128) 
and railroad tracks in the middle of the street (App. 18), 
and although they were completely lost, plaintiffs, by their 
own admission, drove at a speed of between 20 and 25 
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miles per hour (App. 17), and well into the center of the 
street (App. 16). 

By Act of Congress in 1888 (Act to Incorporate the 
Georgetown Barge, Dock, Elevator, and Railway Company, 
25 Stat. 492), the defendant was given the right to main¬ 
tain and use for railroad purposes, railroad tracks in the 
middle of K Street, then known as Water Street in George¬ 
town. It has been a necessary practice for years to leave 
cars or strings of cars on these tracks to serve industrial 
customers whose sidings were not adequate to hold the 
number of cars required on a daily basis, particularly 
when the industry needed the cars after railroad shifting 
hours (App. 114 et seq.). 

The cars in question had been spotted on the street for 
Chestnut Farms Dairy (App. 117). At the time of the 
accident, Chestnut Farms used five or six types of con¬ 
tainers purchased in carload quantities and thus required 
five or six cars daily (App. 115). Their siding held three 
cars (App. 115) and three cars were placed for their use 
in K Street (App. 115). It was not practicable to remove 
the three cars in K Street at the end of the day because 
the dairy operated each day long after the last shift was 
made by the railroad (App. 116). 

Cars left on the street w’ere marked with a reflector and 
a red lantern (App. 116, 122, 130, 154). There is no real 
dispute that the car hit by plaintiffs was marked, at least, 
with the reflector in evidence in this case (App. 79, 81-2, 
83-4). This type of reflector had been developed by the 
defendant railroad company with the help of experts, after 
study and experimentation, for the specific purpose of 
obtaining the best and most effective device for this pur¬ 
pose (App. 127). Witnesses from other railroads operat¬ 
ing in this area testified they knew of no better device 
(App. 148 et seq.) and that in some instances, other rail¬ 
roads took substantially less precautions to warn 
motorists of the presence of standing railroad cars (App. 
152). 
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Evidence was offered, but excluded, that in the entire 
four years during which the particular reflector device 
was in use and immediately preceding the accident, there 
had been not one single accident of any sort involving a 
parked boxcar (App. 124, 150). 

Oral evidence as to the effectiveness of the reflector in 
picking up the light from a headlight was offered by both 
parties and was more in apparent than actual conflict 
(Defendant’s—App. 141, 142-148) (Plaintiffs’—App. 166- 
172). Defendant requested permission to demonstrate to 
the jury how the reflector would pick up and reflect light 
from a headlight such as the one on plaintiffs’ car at 
various distances and elevations even though the head¬ 
light was not shining directlv on the reflector. The trial 
court, however, refused the request, apparently on the 
ground of relevance (App. 158). 

Although all three plaintiffs suffered injuries, the in¬ 
juries to Safly alone are relevant on this appeal. Saflv 
sustained, in the accident, a fractured skull and an injury 
to his left eye. He has a permanent scar over the left 
eye and the eye is itself depressed. No other significant 
injuries whatsoever were noted in the course of examina¬ 
tions made on his admission to the hospital or thereafter 
(App. 44). 

Plaintiff Safly was treated at Betliesda Naval Hospital 
from August 1 until September 29, at which time he was 
given thirty days convalescent leave (App. 106). On his 
return on October 28, a physical examination disclosed a 
twelve pound gain in weight, over his weight at admission 
(App. 106, 111). In February, 1949, six months after 
Safly’s first admission to the hospital following the 
accident, he expectorated blood and was determined to have 
an active case of tuberculosis. 

Dr. Erler, a tuberculosis ward physician at the Long 
Beach, California, Veterans’ Hospital where Safly was a 
patient after February, 1949, when the tuberculosis was 
discovered, testified for plaintiff Safly (on deposition) 



p* 

o 


that, in his judgment, the tuberculosis could be related to 
the accident (App. 56-63). The basis for this opinion was 
Safly’s statement to Dr. Erler that he had been on intra¬ 
venous feeding for approximately four weeks and had 
been unable to take a regular diet for approximately two 
months, and Dr. Erler’s conclusion that this decreased 
nourishment could bring about malnutrition which in turn 
could activate a dormant tubercular condition (App. 65). 

Dr. Ledyard, a neurological surgeon who had operated 
on Safly and treated his head injuries after the accident 
(App. 44, 45), testified on deposition that Safly could have 
been on the “border line of adequate nutrition” as the 
result of almost two weeks’ intravenous feeding (App. 
47), which was Dr. Ledyard’s recollection of what had 
occurred (App. 46), and that Safly would be “more 
susceptible” to this disease as a result (App. 48). Dr. 
Ledyard qualified his testimony, however, with the state¬ 
ment that the hospital records would show precisely how 
long Safly had been fed intravenously (App. 46). 

Dr. Samuel Becker of this city testified as to a possible 
causal connection between the accident and the tuberculosis 
(App. 32-43). Dr. Becker does not treat chest tuberculosis 
cases (App. 41). His contention was predicated, 
apparently, on a lung or chest injury (App. 34), but Dr. 
Becker could point to no basis for this assumption in the 
hospital records of Safly’s examinations and treatments 
(App. 35-41). None exists. 

No other testimony was offered on behalf of plaintiff 
Safly relating the case of tuberculosis in the chest to the 
fractured skull and eye injury he received in this accident. 

Dr. Sol Katz, a recognized tuberculosis expert and 
practitioner in the District of Columbia, and the only 
expert medical witness with tuberculosis training and 
experience who had examined the hospital records and 
the nurses’ notes 1 in the case, testified that in his judg- 

i The hospital records and nurses ’ notes are designated as Defendant’s Ex¬ 
hibit 9-1 through 9-92. The nurses’ notes are numbered in reverse order and 
are Exhibits 9-92 through 9-69 and 9-60 through 9-53. Doctor’s notes are 
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ment, there was no relation whatsoever between the 
accident and the tuberculosis (App. 100-113). 

Plaintiff Safly testified that he had been fed intra¬ 
venously approximately four weeks (App. 29). The 
hospital records of plaintiff Safly’s treatment in the Naval 
Hospital show that he was fed intravenously for no more 
than one day (App. 106). Thereafter he was on a soft 
diet (App. 106) which became a regular diet on the 
eleventh day (App. 106). 

A considerable part of plaintiffs’ proof dealt with 
Safly’s tuberculosis and the particularly painful treat¬ 
ments he received for it for a period of several years after 
this accident (See page 35 of this brief). The trial court 
denied the defendant’s motion to strike all evidence con¬ 
cerning tuberculosis (App. 173) and refused to give a bind¬ 
ing instruction (Defendant’s Instruction No. 8) removing 
the question of tuberculosis from the case (App. 175). 

The jury brought in verdicts for the plaintiffs as follows 
(App. 7, 8): 

Griffin .... $2,500 
Peigh .... $3,000 
Safly.$66,000 

The Court denied defendant’s motion to set aside the 
verdict and enter judgment for the defendant and in the 
alternative for a new trial (App. 10). The case had been 
tried previously and had resulted in a directed verdict for 
the defendant. The action of the first trial court was re¬ 
versed by this court in Peigh , et al. v. The Baltimore and 
Ohio Railroad Company, 92 U.S. App. D.C. 198, 204 F. 
2d 391 (1953). 

Exhibits 9-24 through 9-2S. Records of physical examinations of Mr. Safly 
appear as Defendant’s Exhibits 9-63 and 9-23. Dr. Katz testified with respect 
to these records and notes and references in the brief to what the hospital 
records and notes show are generally to Dr. Katz’ testimony which was not 
controverted on this subject. 
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STATUTES AND REGULATIONS INVOLVED 

1. Act to Incorporate the Georgetown Barge, Dock, 
Elevator and Railway Co., 25 Stat. 492. (September 26, 
1888). 

“Be it enacted • * * that * # * and [authority 
is granted to] construct and maintain single or double 
track railways in the City of Georgetown or "West 
Washington, District of Columbia, through and along 
Water Street, beginning at a point on the west side 
of the Aqueduct Bridge, through and along said 
Water Street, under said bridge to the eastern 
terminus of said Water Street at Rock Creek, * # • 
with sidings, turn-outs, turn-tables, and switches 
necessary for the delivery of cars to warehouses and 
depots along said streets * * # and to run cars on 
said tracks, sidings, switches, turn-outs, and turn¬ 
tables, propelled by steam, horse, or electric power 
* * # 

2. Traffic and Motor Vehicle Regulations for the District 
of Columbia in force and effect July 31, 1948: 

Article VII, Section 47, sub-section (g): 

“Whenever a vehicle is parked or stopped on a 
street, roadway, or alley during the times between 
one-half hour after sunset and one-half hour before 
sunrise, or at any other time when there is not 
sufficient light to render clearly discernible any 
vehicle on the street from a distance of 200 feet, there 
shall be displayed upon such vehicle one or more 
lamps, one of which shall be on the roadway side, 
* # * # one of which lamps shall project a red light 
visible under like conditions from a distance of 
500 feet to the rear, except that such parking light or 
lights need not be displayed upon any vehicle stopped 
or parked on any street, roadway, or alley which is 
electrically lighted where there is sufficient light to 
reveal any person for a distance of 200 feet upon such 
street, roadway, or alley.’’ 

Article I, Section 1, sub-section (y): 

“Any appliance moved over a highway on wheels 
or traction tread, including streetcars, draft animals, 
and beasts of burden.” 
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STATEMENT OF POINTS 

1. The Court below erred in denying the defendant’s 
motion to set aside the verdict and enter judgment for the 
defendant because: 

(a) There was no evidence in the record on which 
the jury could find the defendant to be negligent. 

(b) There was no evidence in the record on which 
the jury could find that the negligence of the defend¬ 
ant, if any, was the proximate cause of the plaintiffs’ 
injuries. 

(c) On this record, the plaintiffs were guilty of con¬ 
tributory negligence as a matter of law. 

2. The Court below erred in denying the defendant’s 
motion for a new trial because: 

(a) The Court erroneously excluded evidence that 
accidents involving boxcars parked at night on K 
Street (the scene of this accident) ceased completely 
when the reflectors of the type in evidence in this case 
were put into use four years prior to the accident, 
and that no such accidents occurred thereafter prior 
to the accident in this case. 

(b) The Court erroneously refused to permit the 
defendant to demonstrate the extent to which the re¬ 
flector, in evidence in the case, would pick up and 
reflect the light of a headlight identical with that on 
plaintiff’s car. 

(c) The Court erroneously admitted into evidence 
a traffic regulation requiring a red light visible at a 
distance of 500 feet on vehicles parked on the street 
at night, and erroneously instructed the jury regard¬ 
ing the applicability of this traffic regulation in this 
case. 

(d) The Court erroneously submitted to the jury 
the question of whether the tuberculosis of one of the 
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plaintiffs was a proximate result of the accident. In 
this connection the Court erred in refusing to grant 
defendant’s motion to strike all testimony with 
respect to tuberculosis and erred when it refused to 
give defendant’s proposed Instruction No. 8 which 
would have ruled out of the case the question of 
tuberculosis. 

SUMMARY OF ARGUMENT 

Defendant's Motion for Judgment Notwithstanding the Verdict 

Should Have Been Granted 

Plaintiffs on a dark night, faced with bad weather con¬ 
ditions, drove into the end of a standing boxcar on tracks 
of defendant on K Street in Georgetown. On this record 
it must be taken that this boxcar was marked with a 
reflector. This reflector had been developed by the de¬ 
fendant after considerable study and experimentation and 
with the help of experts for the specific purpose of obtain¬ 
ing the most effective device in marking parked boxcars. 
In the absence of any evidence of other accidents in this 
area or of any other fact which would prove that the con¬ 
dition, as maintained by the defendant, was dangerous, 
in the absence of any testimony with respect to a superior 
warning device which the defendant had an opportunity 
to use, but did not avail itself of, then there is no case of 
negligence to go to the jury. Plaintiffs have, in fact, 
proved no more than that the accident occurred. This is 
not enough. This is not a res ipsa loquitur case. 

Defendant's Motion for a New Trial Should Have 

Been Granted 

The trial court refused to permit testimony to be intro¬ 
duced to the effect that accidents involving parked boxcars 
on the street where this accident occurred ceased 
summarily with the adoption of the reflector as a warning 
device four years before the accident in this case occurred. 
Evidence of other accidents at night concerning these cars 
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would have been clearly relevant and admissible. The fact 
that no such accidents occurred for the whole four years 
before this accident is persuasive proof that the condition 
was not in fact dangerous to passing motorists. Under 
the decisions this evidence was clearly admissible and it 
was error to exclude it. 

The trial court refused to permit defendant to demon¬ 
strate the way the reflector in use on the boxcar picked up 
the light from a headlight, such as on plaintiff Safly’s 
automobile, at various distances and elevations. This 
demonstration would have removed from the realm of con¬ 
jecture the extremely important question of the effective¬ 
ness of the reflector as a warning device. The court gave 
as the reason for refusing to permit the demonstration the 
fact that the weather conditions on the night of the 
accident involving rain and fog could not be duplicated. 
It was the court’s stated belief that, under the decisions, 
demonstrations should not be permitted unless the condi¬ 
tions of the accident itself could be simulated. There was 
testimony, argument to the jury and even an instruction 
dealing with the question of whether the reflector would 
pick up automobile headlights at various distances under 
normal atmospheric conditions and this obviously was an 
important issue in the case. The court’s holding that a 
demonstration was not permitted under the decisions 
unless all the issues in the case could be solved by it at the 
same time was an erroneous ruling of law and is thus 
reviewable. 

The court admitted in evidence a motor vehicle and 
traffic regulation of the District of Columbia requiring 
parked vehicles to be marked with a red light visible at 
a distance of 500 feet under normal atmospheric conditions 
and instructed the jury with respect to this regulation in 
such a way as to convey the impression that violation of 
it would constitute negligence. The regulation was plainly 
not intended to apply to parked boxcars. Its application 
in this case was decidedly unfair and tended to impose a 
liability without regard to real fault. 
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Under the jury’s verdict plaintiff Safly received $66,000 
of the $71,500 awarded. He received severe head injuries 
in the accident. Over six months after the accident, while 
he was a patient in the Naval Hospital, it was discovered 
that he had a severe case of tuberculosis. A considerable 
portion of plaintiffs’ total case dealt with Safly’s tuber¬ 
culosis and the treatment which he received for it. Plain¬ 
tiff Safly was obviously under the burden of producing 
competent and relevant medical testimony tying the tuber¬ 
culosis to the injuries received in the accident if the jury 
was to consider the treatment of the tuberculosis and its 
after effects in awarding damages. The evidence of the 
first two of his witnesses was not in the form of a definite 
professional opinion that a causal relationship existed 
between the accident and the tuberculosis and, hence was 
not properly before the jury. The evidence of all three 
of his medical witnesses was hypothetical in character and 
was squarely based on assumptions of fact for which no 
basis exists in the record whatsoever. There was, there¬ 
fore, a total failure of proof with respect to a causal con¬ 
nection between the accident and the tuberculosis and, 
accordingly, it was error to deny defendant’s motion to 
strike all testimony concerning the tuberculosis and it was 
error to refuse defendant’s peremptory instruction taking 
the tuberculosis out of the case. 

ARGUMENT 

1. THE TRIAL COURT SHOULD HAVE GRANTED DEFENDANT'S 
MOTION TO SET ASIDE THE VERDICT AND ENTER JUDG¬ 
MENT FOR DEFENDANT. 

A. Negligence 

The very essence of plaintiffs’ case is the proof of some 
negligence on the part of the defendant which proximately 
caused the injuries to the plaintiffs. Since the boxcar 
which the plaintiffs struck was standing still at the time of 
the accident, no problem of negligent operation of the rail¬ 
road is involved. In fact, the only possible issue of 
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negligence in this case is the question of whether or not 
defendant was negligent in leaving this particular boxcar 
parked on its track in the middle of K Street, equipped 
with the warning devices that were on it at the time. 
(See Peigh, et al. v. The Baltimore and Ohio Railroad 
Company . 92 U.S. App. D.C. 198, 204 F. 2d 391 at 393, 
394 (1953). In considering this question, several facts 
not controverted on this record should be borne in mind. 

In the first place, K Street in the vicinity where this 
accident occurred is not a through street. It comes to a 
dead end several hundred feet west of the place where the 
accident occurred (Defendant’s Exhibit 1). 

In the second place, this is not a residential area. The 
property on both sides of the street is occupied by com¬ 
mercial establishments which, for the most part, are 
customers of the railroad (Defendant’s Exhibit 1). No 
doubt their presence there is due in part, at least, to the 
fact that railroad service has been available there for a 
•Treat manv vears. The railroad was authorized bv an 
Act of Congress in 18SS (Act to Incorporate the George¬ 
town Barge, Dock, Elevator and Railway Co., 25 Stat. 
492) to construct, maintain, and use tracks in this street so 
as to provide railroad service to Georgetown. 

Third, the long established railroad practice of parking 
cars on the tracks in K Street, has a firm basis in the rail¬ 
road’s duty to serve the public. These cars are not parked 
in the street indiscriminately or for casual or frivolous 
reasons. In the confined area down next to the river in 
Georgetown, space is at a premium and many of the in¬ 
dustrial installations there have inadequate sidings, or no 
sidings at all. Cars, therefore, are parked in the street to 
serve industries when sidings are either not available or 
are inadequate (App. 114 et seq.). 

Thus, at the location where this particular accident 
occurred, Chestnut Farms has a siding which holds three 
cars (App. 115) and three cars were on it at the time of 
the accident (App. 117). A string of three additional cars 
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was parked in the street directly opposite the siding and 
it was the practice of Chestnut Farms to unload from the 
cars parked in the street as well as those in the siding 
(App. 116). Chestnut Farms at this time purchased five 
or six types of containers by the carload and needed access 
to each of the five or six cars in the course of the working 
day (App. 115). Furthermore, Chestnut Farms worked 
later by several hours than the last shift on the railroad 
(App. 116). Similarly, and further to the east, a tank car 
is left in front of Hopfmaier’s where it is loaded at night 
with tallow by an overhead pipe while parked in the street 
(App. 114). Hopfmaier’s have no siding at all (Plain¬ 
tiffs’ Exhibit 1). 

There can be no question on the present record that the 
car which plaintiff struck was marked with the reflector, 
which is Defendant’s Exhibit 5. Evidence introduced by 
the defendant (App. 116, 122, 132, 154), and the photo¬ 
graphs taken immediately after the accident by the police 
(Defendant’s Exhibits 7 and 7A) are convincing that it 
was marked by a lighted red lantern as well. And all of 
plaintiffs’ own witnesses, with the exception of the plain¬ 
tiffs themselves, saw the reflector and accurately described 
it and its location (App. 79, 81-82, 83-84). In fact, Plain¬ 
tiff Griffin, himself, stated that he saw a white light in the 
general area where the reflector was attached (App. 24). 
Plaintiffs Safly and Peigh saw nothing (App. 28, 89), but 
the extent to which they were paying attention is in doubt. 
They did not see the tank car which, under the testimony, 
was parked on the same track a few hundred feet to the 
east of the one they hit (App. 122, 154). They sustained 
severe head injuries in the accident, were knocked un¬ 
conscious and had no opportunity to investigate the scene 
after the accident had occurred (App. 28, 89). 

This mere “negative testimony” does not actually con¬ 
trovert the testimony of a parade of witnesses put on by 
both sides, and the pictures taken immediately after the 
accident by the police. It does not make an issue for the 
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jury on the question of whether there was a reflector on 
the car. Small v. Pennsylvania RR. Co., 65 App. D.C. 112, 
SO F. 2d 704 (1935), cert, detiied 297 U.S. 724 (1936); 
Spritler v. Louisville <£ N. Ry. Co., 125 F. 2d 115 (CCA 
7th 1941). (In this connection we believe it was error to 
refuse to so instruct the jury (App. 176), but have not dis¬ 
cussed this point separately in the interest of brevity.) 

Paul Garrott, General Claim Agent for the defendant, 
testified that the reflector in use on the car which plaintiff 
struck was one which was developed in Baltimore by the 
defendant railroad in consultation with experts on this 
type of warning device (App. 137). Experiments were 
conducted, studies made, and the conclusion reached that 
this large, square, button type reflector with a white button 
border was the most effective warning device that could be 
used to warn motorists of the presence of a boxcar (App. 
137). The device proved a marked success when put in 
use in Baltimore (App. 138) and was accordingly put into 
operation on K Street in Georgetown some four years 
prior to the accident in question (App. 124). Mr. Garrott 
testified that he knew of no better warning device (App. 
13S, 139). A witness representing the Southern Railway 
(App. 148-151) testified that he knew of no better device 
and a witness representing the Pennsylvania Railroad in¬ 
dicated that the defendant was taking here more precau¬ 
tions than was customary on their lines (App. 152). While 
not conclusive, the probative value of such evidence on the 
issue of due care has long been recognized. Tlellweg v. 
Chesapeake <£ Potomac Telephone Co., 71 App. D.C. 346, 
110 F. 2d 546 (1940); Jackson, v. District of Columbia, 48 
App. D.C. 396 (1919); Right v. Metropolitan R. Co., 21 
App. D.C. 494, 510 (1903); Ball v. United States Express 
Co., 32 App. D.C. 177, 1S2 (190S); 2 Wigmore on Evidence 
(3d Ed. 1940) § 461. 

Witness Newcitv, Service Manager for Call Carl, Inc. 
in Washington, testified that he tested this reflector (App. 
143 et seq.) with a lantern hung in front of it (App. 144). 
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He employed a headlight such as the one used on Safly’s 
automobile (App. 143), adjusted it to District specifica¬ 
tions, and set it on low beam. He found the reflector 
“very bright, very visible” at 500 feet away (App. 145). 

No evidence was offered by plaintiffs with respect to 
any other accidents involving a parked boxcar in this area. 
(In fact, evidence was offered by the defendant that no 
accidents had occurred since the reflector device was in¬ 
stalled (App. 124, 140). It is our position that the ex¬ 
clusion of this evidence was prejudicial error. This point 
is discussed below.) There is absolutely no evidence in 
this record of any fact or circumstance which icoidd put 
this defendant on notice that parking this boxcar marked 
with this reflector was in any way dangerous to passing 
motorists, if indeed it was . 

In the face of these facts, it must be obvious that the 
mere happening of this particular accident does not im¬ 
pose liability on this defendant or shift the burden of 
proof away from the plaintiff. Applying the test laid 
down by this court in Wasliington Loan & Trust Co. v. 
Hickey , 78 App. D.C. 59, 137 F. 2d 677 (1943), it can 
hardly be said that it is “unlikely” that this accident 
would have occurred in the absence of negligence on the 
part of the defendant when so many other possible ex¬ 
planations of the accident are available. Thus there is 
always the possibility that the plaintiffs, -who had spent 
the afternoon at a picnic where beer was served (App. 
12), had been for some time in the evening at a cafe where 
beer and liquor are served (App. 14), and had not eaten 
dinner by nine o’clock at night (App. 14), were intoxicated. 
Then there is the possibility that the plaintiffs who were 
driving by their own admission at a speed of from 20 to 
25 miles per hour (App. 17), under bad weather conditions 
(App. 18, 19, 23, 28, 89, 90), on railroad tracks (App. 18), 
lost, and rapidly approaching the end of a dead end street, 
were themselves careless. 
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Plaintiff then, must show something more than the mere 
fact that there was an accident involving this boxcar. Some 
evidence must be offered to show that this condition was 
dangerous and dangerous in a way that should have been 
known to defendant. If a jury question of negligence was 
to be presented, plaintiffs had to come forward with some 
evidence on which the jury could base a determination of 
negligence. 

Apparently realizing this, plaintiffs produced the 
testimony of their “ investigator” to the effect that the 
reflector, when hanging from the grab iron on the box¬ 
car, did not pick up the beam of the headlight until the 
car was within 24 feet of the boxcar (App. 169-173). The 
idea which this testimony was designed to convey, as 
counsel for the plaintiffs made clear in oral argument to 
the jury (App. 177), was that the reflector was not 
effective as a warning device until a car was within 24 
feet of the boxcar. If this were literally true, there could 
be little question about liability in this case. If the re¬ 
flector was in fact a useless warning device until a car was 
within 24 feet of it, the warning it gave would certainly 
be too late in most instances. The witness, however, on 
cross-examination so modified the testimony he had given 
in direct examination as to render it of no effect at all. 
The witness made it clear that he was only testifying 
about the focussed beam of the headlight and that at no 
time did he make an effort to ascertain “the maximum 
distance from which that reflector -was visible” (App. 
171). 

Thus it is, that the plaintiffs’ case of negligence rests on 
the proposition that an accident occurred—an accident 
which can be readily attributed to several causes other 
than possible negligence on the part of the defendant, par¬ 
ticularly on this record. On this record, as distinguished 
from the previous one in this case, there can be no doubt 
that the defendant had exercised reasonable care in the 
selection of the warning device; there is absolutely no 
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evidence to go before the jury that the device was in¬ 
adequate, or that the defendant was in any way negligent. 

B. Proximate Cause 

As stated above, the plaintiffs have produced no evidence 
of negligence on the part of the defendant. Counsel, in 
argument at various times, however, has asserted that the 
defendant’s dereliction of duty here consists of placing 
but one reflector on the boxcar when, in fact, two or more 
should have been used in the exercise of due care. Of 
course, no evidence, as distinguished from argument has 
ever been offered that two of these devices or even three 
would be significantly more effective as a warning than 
was one. Even were this so, however, the failure to use 
more than one reflector could not have been the proximate 
cause of this accident when the plaintiffs were, according 
to their own testimony, driving down the railroad track 
with one headlight necessarily beamed directly at the 
reflector which, under the evidence, was on the “traffic 
side” of the boxcar. If this reflector failed to warn the 
plaintiffs of the presence of the boxcar, there is no reason 
why another would have. 

C. Contributory Negligence 

This court previously held in this case that the issue 
of contributory negligence was for the jury. The record 
on that issue was much the same at this trial as at the 
first one. Accordingly, in the interest of brevity we have 
not reargued the point here. It is, of course, our position 
that by admitting to a speed of 20-25 m.p.h. just before 
colliding with the standing boxcar in conditions of fog 
and rain, on railroad tracks, passing construction lights, 
and lost, plaintiffs have admitted that Griffin did not bring 
about the reduction in speed below 25 m.p.li . required by 
District of Columbia Motor Vehicle and Traffic Regula¬ 
tions 22(b) & (c) (App. 160, 161), to meet the adverse 


\ 


conditions he faced. Safly’s case, as the owner of the car, 
present and in control, is no better than Griffin’s. 

We submit that the defendant’s motion to set aside the 
verdict and enter judgment for the defendant should have 
been granted. 

II. DEFENDANT'S MOTION FOR A NEW TRIAL SHOULD HAVE 

BEEN GRANTED. 

A. Evidence That No Other Accidents Had Occurred Should 

Have Been Admitted 

The basic issue in this case is whether the defendant 
railroad had equipped boxcars parked on K Street at night 
with a reasonably effective warning device. Any reason¬ 
able person attempting to reach a judgment on this issue 
would be influenced in that judgment by the fact that 
accidents involving parked boxcars on K Street ceased 
summarily and completely with the introduction of the 
reflector device, here used, four years prior to the 
accident in this case. This evidence was offered on two 
occasions by the defendant. Witness Proctor, the lamp 
tender whose job it was to put reflectors and lanterns on 
these cars in the afternoon and to remove them in the 
morning (App. 120) would, if permitted, have testified to 
the effect that there had been absolutely no accidents in¬ 
volving parked cars on which these reflectors were em¬ 
ployed prior to the one in question here (App. 124). 
Witness Garrott, the Railroad General Claim Agent, 
would, if permitted, have testified that no claims had been 
made involving such accidents during this same period of 
time (App. 140). 

The exclusionary rule which would render inadmissible 
this obviously relevant evidence has never even been 
suggested. During the four-year period all types of 
weather conditions would have existed and all stages of 
construction of the Whitehurst Freeway up to the stage 
reached at the time of the accident would have been 
present. The fact that no accidents had occurred, would, 
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of course, not be conclusive on the question of negligence, 
but its relevance seems clear beyond the shadow of a 
doubt. 

On this point the law seems to be clear. In the first 
place, there can be no doubt that prior accidents may be 
admitted to show that a condition is unsafe and that the 
defendant has notice of it. Small v. Pennsylvania R. R. 
Co., supra. One can readily imagine the reaction of plain¬ 
tiffs in this case if they had offered evidence of repeated 
accidents involving parked boxcars with these reflectors 
on them during the four years prior to this accident and 
the court had excluded it. If such evidence tends to prove 
that the condition was dangerous, as indeed it does, then 
the total absence of any accidents during the period cer¬ 
tainly should be admissible to show that the condition is 
not dangerous. 

This court, thirty years ago, ruled in favor of the intro¬ 
duction of such evidence in the case of Lewis v. Washing¬ 
ton Railway and Electric Company, 52 App. D.C. 243, 285 
F. 977 (1923). In that case the plaintiff had fallen from 
the step of a trolley car. The defendant offered evidence 
that no repairs had been made to the step for four months 
after the accident and that the car in question carried 
65,000 passengers without accident. Against the plain¬ 
tiff’s claim that the admission of this evidence was error, 
the court said “We think it is admissible for defendant to 
show this extensive and continued use of the car without' 
accident in the condition it was in at the date plaintiff 
sustained her injury. It tended to prove the condition of 
the step at the time plaintiff used it. ... In cases of per¬ 
sonal injury, evidence of continued use of the alleged 
responsible agency immediately before and after the event 
is generally held admissible under circumstances similar 
to those in this case.” (Emphasis added). See also 
Hillary v. Earl Restaurant, 109 F. Supp. 829 (D.C.D.C. 
1952), where the last quoted statement again appears and 
where the District Court, per Judge Keech, held that 





20 


evidence of no other accidents is admissible to show that 
the entranceway of a restaurant is not dangerous when 
wet. 

A leading case on this subject is Martucd v. Brooklyn 
Children's Aid Society, 140 F. 2d 732 (C.C.A. 2d 1944). 
In that case, the plaintiff, in a home for crippled children, 
fell against an unguarded pane of glass in a french door. 
One of the errors relied upon by the Court of Appeals in 
reversing the verdict for the plaintiff was the exclusion of 
evidence that no other accidents had occurred while the 
room was in similar use. Judge Chase, speaking for him¬ 
self and for Judges Augustus and Learned Hand said, 
“It was permissible to show also that the window had 
previously been left unguarded while the room was in 
similar use and that no harm to inmates had resulted at 
that time on the theory that a result of such an, actual test 
is some evidence of whether conditions claimed to he 
dangerous are in fad of that character." (Emphasis 
added). 

This rule of law is not new. The following quotation 
from a Colorado decision in 1894 is pertinent: 

“"Where the proper construction or safe condition 
of machinery is in issue, evidence that it has always 
satisfactorily answered the purpose for which it was 
intended is competent as raising a strong presump¬ 
tion that it was properly constructed and could be 
used with safety. It would also tend to repel any im¬ 
plication of negligence on the part of the owner in 
using improper machinery, because its continued op¬ 
eration for a long time with uniformly good results 
would be evidence of its freedom from danger, as 
convincing as any he could have.” T & H Pueblo 
Building Co. v. Klein , 5 Colo. App. 348, 38 P. 608 
(1S94). 

Cases on this subject are collected in 31 A.L.R. 2d 190. 

That the exclusion of this evidence was prejudicial 
seems clear. Counsel, in argument to the jury, referred 
to this boxcar as a “death trap.” “They usurped 10 ft. 
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6 in. of the public highway for their own convenience 
and set a death trap in it.” (App. 180). Further, refer¬ 
ring to the testimony of a Mr. Maehotka who had passed 
the car on the right prior to the accident, counsel said, 
“He was just lucky. He happened to swerve quickly 
enough and swerved to the right and went between them. 
He was just lucky. And these people weren’t that lucky. 
... Was it dangerous to anybody else down there that 
night. This man has told you. But they just happened to 
be lucky and you can’t criticize a man because he happens 
to be a little unlucky.” (App. 179). Later, referring to 
the plaintiffs, counsel said, “He wasn’t as lucky as Mr. 
Maehotka and his wife; just wasn’t as lucky. They could 
have been here with a case to try too, except he happened 
to be lucky enough to go between these cars.” (App. 180). 

We submit that the jury was entitled to know that the 
“death trap” referred to by plaintiffs’ counsel had not 
scratched a fender in four years, in spite of the thousands 
of cars that had passed it at night. We submit that the 
jury was entitled to know that every other motorist who 
had driven down K Street at night for four vears was 
just as “lucky” as Mr. Maehotka and his wife. 

B. The Court Should Have Permitted a Jury View of the 
Reflector When Lighted by a Headlight 

The critical issue in this case concerned the efficacy of 
the reflector as a warning device. If the reflector cannot 
be seen bv a motorist until his automobile is within 24 
feet of the car, then, as stated previously, the warning is 
too late to be of much use. If, on the other hand, the re¬ 
flector is picked up by headlights of an automobile at a 
distance of 500 feet, if it shows brilliantly, even though 
the focused beams of the headlight do not come anywhere 
near it, then plaintiff’s claim is demonstrated to be wholly 
without merit. 

Evidence on this point, as previously mentioned, was 
introduced by the defendant’s witness Neweitv, the Serv¬ 
ice Manager at Call Carl’s, Inc. Mr. Neweitv testified that 
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he had actually tested the reflector with a headlight of 
the type used on plaintiff’s car, adjusted to meet District 
specifications and that he found the reflector to be brightly 
visible at distances up to 500 feet (App. 142-145). This 
testimony was referred to in argument by plaintiffs’ 
counsel as “preposterous” and “ridiculous” (App. 177). 

The whole issue of how much warning such a reflector 
does give is one not capable of precise resolution by lan¬ 
guage anvwav. It is the kind of issue where one glance 
by the eye conveys more information than a thousand 
words. In an effort to solve this issue visually rather 
than by dialectics, defendant arranged with the electrician 
of the courthouse to darken one side of the garage so as 
to permit the headlight which Mr. Xewcity of Call Carl’s 
identified as identical to that on a 1947 Plymouth to be 
turned as if by an automobile in the direction of the 
reflector at distances up to 200 feet. This request, made 
at the conclusion of Xewcitv’s testimony, (App. 145, 156, 
159), and made again after plaintiffs had introduced testi¬ 
mony of their investigator, Air. Dunlop (App. 166-172)— 
designed to convince the jury that the reflector could not 
be seen at a distance in excess of 24 feet, (See counsel’s 
argument to jury, App. 177)—was refused by the trial 
court (App. 158). The ground for refusal was that there 
was testimonv in the case that it was foggv and rainv 
on the night of the accident and that it would be impos¬ 
sible to simulate such conditions in the courthouse garage 
(App. 156-160). 

That a view of a physical object is highly desirable as 
a means of resolving a conflict in words with respect to 
it, seems manifestly clear in the interests of common 
justice. The desirability of such a view has long been 
recognized. 

Professor "Wigmore states the proposition this way: 

“Accordingly, it might be asserted, ‘a priori’, that 
where the existence or the external quality or con¬ 
dition of a material object is in issue or is relevant to 
the issue, the inspection of the thing itself, produced 
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before the tribunal, is always proper, provided no 
specific reason of policy or privilege bears decidedly 
to the contrary. Such ought to be, and such apparent¬ 
ly is, the principle accepted by the Courts:” (Italics 
in the original.) Wiqmore on Evidence (3d ed. 1940) 
§ 1151. 


As early as 1876, the Supreme Court of Iowa com¬ 
mented on this subject in language that is equally appro¬ 
priate today. In Stock well v. Chicago, C. <£ D. R. Co., 43 
Iowa 470 (1876) the Court said: 

“The truth could be unerringly reached by the ex¬ 
periment. Even did the evidence leave the question in 
uncertainty, they ought to have used the means at 
hand to arrive at the truth. The question involved 
is a physical fact. Its solution by the experiment 
would leave no chance for error in judgment or 
opinion. Why not employ the experiment to reach 
the truth—the end and aim of all trials at law? The 
case is not unlike many we could state, where common 
sense, and doubtless the rules of law, would permit 
experiments before the jury for the purpose of de¬ 
termining a disputed fact. Suppose experts should 
differ as to the effect of the union of two chemical 
bodies; what objection could exist to an experiment 
before the jury to determine the true result? Suppose 
a question arose in a case as to the weight of a gold 
coin, the witnesses of the parties giving conflicting 
evidence on the subject. Why not weigh it in the 
presence of the jury? Or, suppose an alteration in a 
deed can only be determined by the use of artificial 
assistance to the eye. Why should not jurors be per¬ 
mitted to use such aids to enable them to decide the 
case in accord with the very truth?” 

All of the authorities recognize that matters such as 
this are in the discretion of the trial court. However, 
that discretion is reviewable or should be reviewable when 
the reason for action taken is a misapprehension as to 
the governing rule of law, as distinguished from consid¬ 
erations such as convenience, practicality and the like. 
Here the trial court felt bound under the cases to deny 
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this view unless all the circumstances in the case could 
be precisely duplicated (App. 158). Thus the trial court 
barred the view on the ground that it was irrelevant. 

Nothing could be more relevant than the manner in 
which the very reflector on the boxcar involved in the 
accident reacts to the very type light of a headlight in 
use on plaintiff’s car. The jury could, of course, make 
whatever determination it wanted to make with respect to 
what effect fog or rain might have on the operation of 
this device but it had to know how the device itself 
worked before it could make the adjustment. The record 
is full of testimonv on both Sides as to tests made of the 
reflector under clear conditions. In fact, the trial court, 
as part of the charge, told the jury that an issue i>n the 
case was the question of whether the defendant had placed 
on the boxcar a red light or other warning device visible 
under normal atmospheric conditions for a distance of 
five hundred feet (App. 196). 

How, in all justice, could the jury be denied the chance 
to see for itself? Denial of this view was error and preju¬ 
dicial error of the most serious sort. With the truth so 
readilv at hand, resort to trial bv battle seems hardlv in 
accord with the modern concept of the trial process. 

C. The Trial Court Erroneously Admitted Into Evidence a 
Traffic Regulation Requiring Vehicles Parked on the Street 
at Night to Carry a Red Light Visible at a Distance of 
500 Feet and Erroneously Instructed the Jury as to Its 
Applicability in This Case 

Over the objection of the defendant (App. 91) the Trial 
Court admitted into evidence a traffic regulation requiring 
vehicles parked on the street at night (in cases where 
electric street lighting will not reveal a person for a dis¬ 
tance of 200 feet) to display a red light visible (under 
normal atmospheric conditions) five hundred feet to the 
rear (App. 98). 

Concerning this regulation the Court instructed the jury 
as follows (App. 196): 
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“You are told that the defendant railroad had the 
duty to so place a red light or other warning device 
on its parked box car so that the headlamps on an 
approaching vehicle, adjusted in accordance with the 
regulations referred to, would properly reveal the red 
light or warning device on the box car. 

“The jury is instructed that the traffic regulations 
of the District of Columbia require that a vehicle, 
and a box car is a vehicle under the definition in the 
regulations, when parked or stopped on the street at 
night time and there is not sufficient light to reveal 
a person from a distance of two hundred feet on 
such street, then such parked vehicle must have a 
red light or other warning device visible under nor¬ 
mal atmospheric conditions for a distance of five 
hundred feet to the rear thereof. 

“If vou find from the evidence that the street 
lighting on K Street where the accident occurred 
would not reveal a person for a distance of two hun¬ 
dred feet, then you are told that the regulation re¬ 
quired the railroad to have on its box car a red light 
or other warning device visible under normal atmos¬ 
pheric conditions for a distance of five hundred feet 
to the rear thereof. 

“If you find by the greater weight of the evidence 
that the defendant railroad failed to use due care 
in selecting, placing and maintaining such warning 
devices reasonably necessary to guard against acci¬ 
dents, or, that the defendant failed to use such de¬ 
vices as an ordinarily prudent person would have 
used under the circumstances, and if you further 
find that such failure was the sole proximate cause 
of the injuries of the plaintiffs, then it would be your 
duty to return a verdict for the plaintiffs”. 

Counsel for plaintiffs in his closing argument stated 
(App. 180), 

“Now, under the regulation of the District of Colum¬ 
bia, if at this particular point, the figure of a person 
w r as not visible for a distance of two hundred feet at 
this point, on this night, at this time, then the law 
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imposed the duty on the B and 0 Railroad Company 
to place on this box car a light or a similar device 
visible for five hundred feet. And if they didn’t do it 
they are negligent.” 

The law applicable in this jurisdiction to the use of 
safety regulations and ordinances in negligence cases has 
recently been clearly restated by this Court. The Hecht 
Company v. McLaughlin, No. 11755 (Decided February 
25, 1954); Peigh v. Baltimore <£ 0. B. Co., 92 U.S. App. 
D.C. 198, 204 F. 2d 391 (1953). The Hecht Company 
case involved the use by the defendant of swinging doors. 
The Court admitted into evidence a building regulation 
requiring that doors not swing into passageways and in¬ 
structed the jury that violation of this regulation was 
negligence as a matter of law. In reversing a jury verdict 
for the plaintiff, this Court said: 

“We there characterized the doctrine of negligence 
per se as one to be applied cautiously, with an eye 
to essential fairness. While it is clear the regulation 
involved in the present case is a safety measure, 
there is unequivocal evidence the Company obtained 
the approval of public and architectural authorities 
before installing this door at this place. This is indi¬ 
cative of care on the Company’s part, quite incon¬ 
sistent with the theory that violation of the regula¬ 
tion alone, all else aside, is negligence as matter of 
law. To apply this doctrine to the facts of this case 
would be essentially unfair. The question of the Com¬ 
pany’s negligence is to be decided on all relevant evi¬ 
dence, including violation of any safety regulation 
found to be applicable, and consequently admissible 
in evidence, but including also facts tending to show 
due care on the part of the Company in the selection 
and installation of the door. Had the instruction 
which the court gave in general terms, # * *, been 
all, we would have no difficulty. But the additional 
and particular instruction regarding violation of the 
regulation, which we hold was erroneous, might have 
been the one relied upon by the jury in finding negli¬ 
gence. ’ ’ 


The defendant submits, in the first place, that this regu¬ 
lation is not applicable to a boxcar parked on K Street at 
night, and therefore, was not relevant and not admissible. 
The regulation requires that the vehicle display a white 
light visible five hundred feet to the front of the vehicle 
and a red light visible five hundred feet to the rear of 
the vehicle. (The portion of the regulation dealing with 
the white light was omitted as wholly irrelevant when the 
regulation was read to the jury). What is the front and 
what is the rear of a railroad boxcar parked on the 
street? If the railroad was bound by this regulation, 
how could it possibly apply it intelligently in this situat¬ 
ion? This alone should make it clear that the regulation 
was never intended to apply to a boxcar parked on the 
street. 

The regulation obviously contemplates a light on the 
vehicle. Yet, no one would seriously contend that the rail¬ 
road was negligent if it employed a reflector which was 
a superior warning for automobiles than was a lantern. 
This point was hardly clarified for the jury by the use of 
the words “other warning device” in the instructions. 

Furthermore, by trial time it was completely impossible 
to ascertain ^whether the street lighting in this area was 
of such a character as to bring the regulation into play. 
There was a street light 100 feet from this boxcar (App. 
153), but whether in 1948, before the area was changed, 
it had enought light to make a person visible for 200 feet 
could not be determined as of 1953. 

Assuming, however, that the regulation was applicable, 
the Court submitted the regulation to the jury under an 
instruction which was tantamount to an instruction that 
violation of the regulation by the defendant was negli¬ 
gence as a matter of law. What other possible conclusion 
could a jury, untrained in the law, reach after hearing 
this instruction, particularly after it had just heard coun¬ 
sel for the plaintiffs say in his final argument that if the 
defendant failed to comply with this regulation, it was 
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negligent. We submit that submission of the regulation 
in this manner was bound to make the jury believe that 
a violation of it was negligence as a matter of law, and 
that as so submitted the regulation was not applied 
“with an eye to essential fairness” as this Court has 
held it should be. The regulation and the instruction may 
have been the specific thing the jury relied on in finding 
negligence. 

The manifest unfairness of this instruction is empha¬ 
sized by the trial court’s refusal to permit the jury to see 
the reflector with a headlight directed at it “under normal 
atmospheric conditions.” 

D. In the Absence of Competent Evidence Relating Safly's 
Tuberculosis to the Accident, It Was Error to Permit the 
Jury to Consider the Tuberculosis in Assessing Damages 

Testimony concerning any relationship between Safly’s 
head injuries and the chest tuberculosis which he was 
found to have over six months after the accident must 
necessarily be based on opinion rather than knowledge. 
It is fundamental that opinion evidence is admissible only 
if the witness is an expert. Put the other way, lay testi¬ 
mony on a subject such as the existence of a causal rela¬ 
tion between Safly’s tuberculosis and his head injuries 
would plainly be inadmissible; mere speculation by the 
jury on this question would be plainly improper. 

It follows that unless competent and relevant medical 
evidence on this point is introduced, there is nothing in 
the record which the jury can consider, and the trial court 
should have so instructed the jury or should have granted 
defendant’s motion to strike all testimony concerning 
tuberculosis from the record. 

The medical testimony, if it is to be considered by the 
jury, must meet two tests: first, it must be sufficiently 
definite in relating the tuberculosis to the accident and; 
second, it must be based on assumptions which have sup¬ 
port in the record. On the first point, medical testimony 
must do more than merely say that a relationship is 
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possible. The doctor must testify that in his opinion the 
relationship claimed actually exists. Thus, in Menarde v. 
Philadelphia Transportation Co., 376 Pa. 497, 103 Atl. 2d 
681 (1954) the court said: 

“In order to link her impaired physical condition 
to the defendant’s conduct, the plaintiff was forced 
to depend on expert medical testimony because scien¬ 
tific knowledge was required for the elucidation of 
the question. * * *. Moreover, the expert has to testify 
not that the condition of claimant might have, or even 
probably did, come from the accident, but that in his 
professional opinion the result in question came from 
the cause alleged. A less direct expression of opinion 
falls below the required standard of proof and does 
not constitute legally competent evidence. (Citing 
cases) ” 

As indicated, the second test which the medical testi¬ 
mony must meet is the test of relevance. Testimony by 
doctors which is patently and admittedly based on cer¬ 
tain assumptions of fact is relevant in a case such as this 
one only if the significant facts assumed by the doctors are 
substantially the same as the facts in the case. Answers to 
essentially hypothetical questions are completely irrele¬ 
vant if the hypotheses will not fit the established facts. 

“It is well established law that the opinion of an 
expert medical witness, testifying on behalf of an 
injured person, is acceptable only if the facts as¬ 
sumed in a hypothetical question are proved to a 
reasonable degree of certainty. Thus in a normal 
case, unless all facts upon which the medical witness 
based his conclusions are supported by adequate evi¬ 
dence, the conclusion itself must fall.” McGaw v. 
Wassman, 263 Wis. 486, 57 N. W. 2d 920, (1953). 

It is our position that the medical testimony offered on 
behalf of plaintiff Safly fails to meet these two tests. The 
testimony of two of the doctors includes no firm state¬ 
ment of a “professional opinion that the result in ques¬ 
tion came from the cause alleged.” The testimony of all 
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three of the doctors is hypothetical in nature and the facts 
assumed are so substantially at variance with the facts 
established in the record that the testimony is of no help 
in deciding the issues in the case. 

Plaintiff’s first witness was Dr. Stanleigh Erler, the 
ward physician at the Veterans Hospital in Long Beach, 
California to which Safly was transferred after tubercu¬ 
losis was discovered. Dr. Erler stated his conclusion in 
the following quotation from the record (App. 65): 

“Following this man’s injury, he gives a history 
of having received intravenous rather than oral feeding 
for approximately 4 weeks, plus inability to take a 
regular diet for approximately two months following- 
injury. It was during his period of hospitalization 
for bis injury that evidence of pulmonary tubercu¬ 
losis was first found. It seems likely, in my opinion, 
that the injury and the tuberculosis are related, one 
to the other, in view of knowledge of how tubercu¬ 
losis infects individuals. 

Q. Then, Doctor, I take it the tuberculosis did not 
result directly from the accident in the way that the 
broken skull or broken bones did, but rather the con¬ 
dition of this man’s general health as a result of the 
accident made him then susceptible to the inroads of 
the tuberculosis infection? 

A. It is reasonably probable. 

Q. Would you say it is reasonably certain? 

A. I can’t say that.” 

Thus, Dr. Erler refused to give as his opinion that a 
causal relationship was “reasonably certain” here and 
his testimony therefore does not form a basis on which the 
jury could reach this conclusion. Furthermore, his testi¬ 
mony is based on an assumption of 4 weeks’ intravenous 
feeding and a further assumption of two more months be¬ 
fore a regular diet was resumed. These assumptions are 
wholly erroneous as will be demonstrated below. 

Plaintiff Safly’s second medical witness was Dr. Wil¬ 
liam Ledyard, a neurological surgeon who had operated 
on Safly after the accident and treated his head injuries. 
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Dr. Ledyard testified, incidentally, with respect to a pos¬ 
sible relationship between the tuberculosis and the injury. 
His testimony was not even as strong as Dr. Erler’s: 

“I did not mean to say—and I hope I did not— 
that there was a precise cause and effect relationship. 
I meant only that because of his injury, plus the in¬ 
travenous feedings and the necessity to repair these 
damaged tissues, that his resistance to infection by 
another organism was less than it would have been 
under normal circumstances. 

“Q. And, therefore, that there may possibly be 
some connection between the tuberculosis and the 
earlier injuries? 

“A. That is correct.” (App. 53) 

Furthermore, Dr. Ledyard erroneously assumed that 
Safly had been fed intravenously somewhere in the neigh¬ 
borhood of two weeks. (App. 46) The status of this 
neurological surgeon as an expert on chest tuberculosis 
is open to considerable doubt anyway, in view of his dis¬ 
avowal of any expertness with respect to the reading of 
X-Rays in cases of chest tuberculosis. (App. 55) 

Dr. Samuel Becker of this city, the third and last medi¬ 
cal witness was positive enough to meet any test in his 
testimony as to a causal relationship. (App. 32-43) He, 
however, predicated his conclusion on the assumption 
that Safly had sustained an injury to the lung or chest. 
(App. 34) This assumption was completely without 
foundation in the record. 

What are the facts with respect to Safly’s treatment 
immediately after the accident? He testified at the trial 
that he had been fed intravenously for three weeks and 
was able to take nourishment by mouth after four weeks. 
(App. 29) Nowhere did he suggest any inability to take 
a regular diet for any period thereafter. Fortunately, 
how r ever, the issue of his nutritive state does not have to 
be decided by the recollection of this unfortunate indi¬ 
vidual w’ho had sustained a severe head injury and who 
was under treatment for it during the very period in ques- 
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tion. This record contains completely reliable, uncontro¬ 
verted evidence in the form of hospital records from the 
Bethesda Naval Hospital, produced by plaintiffs although 
the complete records had to be introduced by defendant. 
These records include reports of physical examination at 
the time of entrance and thereafter. They include the 
original nurses’ notes made contemporaneously by the 
nurses who attended Safly at the time; notes which rec¬ 
ord every detail of Safly’s daily care and progress. (Df’s. 
Exhibits 9-92 through 9-69 and 9-60 through 9-53. See 
footnote 1 on page 5 of this brief). 

These notations show that Safly was fed intravenously 
but one day (App. 106). Thereafter he was on a soft diet 
(App. 106). On the eleventh day he was on a regular diet 
(App. 106). On September 21, 21 days after the accident, 
he was on liberty (App. 106), and on September 29, 60 
days after the accident, he was well enough to be sent 
home on a thirty-day convalescent leave (App. 106). A 
physical examination on his return showed that he had 
gained twelve pounds over his weight on admission (App. 
106, 111). This is the man who, under the assumptions 
made bv Drs. Erler and Ledyard, underwent an extended 
period of intravenous feeding and was suffering from in¬ 
adequate nutrition. 

The third medical witness, Dr. Becker whose novel 
specialty, according to his testimony, is the “evaluation 
of injuries, the rating of injuries and relationship of in¬ 
juries to illness” (App. 33), never treated Mr. Safly but 
saw him for the first time at the time of trial (App. 33). In 
spite of persistent cross-examination, he never revealed the 
basis for his assumption that Safly had received a chest 
injury in the accident (App. 35-41). Since there is no 
evidence or no record of such an injury, Dr. Becker’s an¬ 
swers are understandably evasive and unresponsive. He 
had apparently misread the record, noted that Safly had 
coughed blood and failed to notice at first that this phe¬ 
nomenon, called hemoptysis, had occurred six months 
after the accident at a time when Safly’s tuberculosis was 
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moderately advanced and apparent. (App. 34-36) The 
hospital records and the physical examinations made by 
the attending physicians negative any diagnosis of chest 
injury whatsoever (App. 109, 110). 

The complete irrelevance of Dr. Becker’s testimony is 
clear since there is no basis whatsoever in the record for 
the basic assumption which he made. However, with re¬ 
spect to the testimony of Drs. Erler and Ledvard, the 
problem is complicated by the fact that the record does 
contain testimonv of Plaintiff Saflv to the effect that he 
was fed intravenously for three or four weeks. The ques¬ 
tion thus presented is whether Saflv’s testimony based on 
recollection some six years after the accident, is sufficient 
evidence to make a jury issue on the period of his in¬ 
travenous feeding, in view of the presence in the record 
of the hospital records which are contemporaneous rec¬ 
ords made by wholly disinterested persons and which are 
precise and clear 'with respect to these matters. Hospital 
records have been held not to be conclusive when they 
merely reflect diagnoses or opinions. Progressive Life 
Insurance Company v. Halbert, 196 Ark. 352, 118 S.W. 
2d 268, (1938), Truitt v. National Life and Accident In¬ 
surance Company, 236 Mo. App. 1036, 161 S.W. 2d 683, 
(1942). However, where the hospital record, as in this 
case, reports the precise fact in issue, it has been held to 
be conclusive proof of that fact and conflicting testimony 
based on recollection has been held to have no probative 
value. Hendricks v. National Life and Accident Insurance 
Company , 240 Mo. App. 557, 210 S.W. 2d 706 (1948). Duff 
v. May , 245 Ky. 709, 54 S.W. 2d 4 (1932). Similarly, 
other types of records made contemporaneously with the 
event by disinterested persons in the usual course of their 
duties are frequently held to be conclusive as against 
testimony based on mere recollection. Prudential Insur¬ 
ance Company of America v. Oaks, 282 Ky. 577, 139 S.W. 
2d 62 (1940). There the court said: 

“The records of the Louisville & Nashville Rail¬ 
road Company were introduced, and they showed * * * 
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that no accident similar to the one described by apel- 
lant occurred in the Corbin yards in February, 1928. 
Those records were made contemporaneously with the 
accident, and their correctness is not assailed. The only 
testimony tending in the slightest degree to fix a dif- 
ferent time for the accident is the uncertain testimony 
of appellant, based upon memory after the lapse of 
more than 10 years. An unimpeached record must be 
accepted in preference to parol evidence based on 
memory. Gins gore Tee Cream Company v. Fults’ 
Achn’r. 268 Ky. 447, 105 S.W. 2d 135; Duff v. May, 
245 Ky. 709, 5*4 SAY. 2d 4. When all the evidence is 
considered, there is no escape from the conclusion 
that the accident described by appellant occurred in 
February, 1925, more than four months before the 
policy on which he sues was issued. The evidence in¬ 
troduced by appellant, as to the time of the accident, 
when weighed against the record evidence on the sub¬ 
ject, is too uncertain and untrustworthy in view of 
the known vagaries of the human memory to make 
an issue for the jury, and the court erred in over¬ 
ruling the defendant’s motion for a directed verdict 
in its favor.” 

In the instant case, no reasonable person, after review¬ 
ing the nurses’ notes which are of obvious authenticity, 
and are neither impeached nor explained away in any fash¬ 
ion, could reach the conclusion that plaintiff Safly’s recollec¬ 
tion of three weeks’ intraveneous feeding is anything but 
a fantasy. Accordingly, we submit that it is clear that the 
testimony of the medical experts as to a possible causal 
relationship between Safly’s head injury and his chest 
tuberculosis is totally and completely irrelevant, being 
based on assumptions which are at substantial variance 
with the established facts in this record. 

Dr. Sol Katz, a practicing tuberculosis specialist in 
Washington and the Chief of the Division of Tuberculosis 
and Pulmonary diseases at Gallinger Hospital (App. 100) 
testified for defendant after a study of the hospital rec¬ 
ords, that in his opinion no connection between the head 
injury and the chest tuberculosis existed. (App. 102, 103) 
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Furthermore, Dr. Katz testified that there are at least 
twelve competent tuberculosis experts in this city (App. 
101) Not one of these men has been called by the plain¬ 
tiff. This issue should never have been submitted to the 
jury. It was error to deny defendant’s motion to strike 
all testimony with respect to tuberculosis (App. 173). It 
was error to deny defendant’s instructions No. 8 re¬ 
moving this issue from the jury’s consideration (App. 
175). 

That the error was prejudicial is clear beyond a shadow 
of a doubt. There can be no question that the evidence 
concerning Saflv’s tuberculosis was intended to have, and 
in fact did have a marked effect on the size of the verdict 
in this case. In presenting the case to the jury no detail 
of Sally’s illness or his treatment was left to the imagina¬ 
tion. Testimony on this subject covers 79 pages of the 
transcript. 

The treatment was described in detail to the jury and 
included three particularly painful types of surgery: 
countless pneumoperitoneum injections (a needle the size 
of the lead in a pencil is inserted under the diaphragm 
in order to pump a cubic foot of air into the chest cavity) 
(Transcript p. 160); two thoracoplasty operations (a foot- 
long incision in the back, the shoulder blade turned up, 
sections of the rib removed, etc. (Transcript p. 129)); 
and a phrenic crush (the phrenic nerve coming down the 
neck to the chest is crushed by surgery) (Transcript p. 
140). Safly was stripped to the waist before the jury. The 
“hockey stick” incisions in his back were displayed. 
(Transcript p. 128). The jury brought in verdicts for the 
plaintiffs as follows: Griffin, $2,500; Peigh, $3,000, and 
Safly, $66,000. No one could seriously doubt that this evi¬ 
dence had a major effect on this verdict. 
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CONCLUSION 

Clearly, a gross injustice would be done if the present 
verdict in this case were to be allowed to stand. If it is, 
plaintiffs will be compensated for injuries incurred when 
they, after avoiding a tankcar on the same track, drove 
into a standing boxcar the size of a small house parked 
almost in the middle of a wide, straight, level street in 
an industrial section of the city. Plaintiffs have the 
dubious distinction of having been involved in the only 
accident of any sort involving a parked boxcar at night 
since 1944 when reflector warning markers were put in 
use. 

Certainly such facts do not, in and of themselves, make 
out a case of negligence on the part of the defendant. Yet 
this verdict has no other foundation because there is no 
evidence of negligence in the record. 

We submit that even if this court is of the view that 
a possible case against the defendants can be made from 
these facts, the defendant is at least entitled to a fair 
trial on the issues. This is no hopeless case before a jury. 
The jury in this trial deliberated nearly nine hours. In 
weighing the railroad’s case and in determining whether 
the situation maintained by the railroad and so criticized 
by plaintiffs’ counsel, was in fact dangerous, they were 
entitled to know that no other accidents had occurred in 
the four years that the warning device had been used. 
They were entitled to see with their own eyes, the re¬ 
flector—in operation—and determine whether counsel’s 
assertions about it were true or completely false. They 
should not have been confused by the inapplicable traffic 
regulation, about which the court instructed them. 

Lastly they should have been told that the whole matter 
of tuberculosis had nothing to do with the case because no 
competent and relevant evidence related it to the accident. 

Defendant is entitled to relief from the $71,500 verdict 
which plaintiffs now hold. We submit that a judgment 
for the defendant is in order here. If not, we are fully 




prepared to face a jury on these facts again but with the 
case properly presented to the jury under the law. 

Respectfully submitted, 

Stephen Ailes, 

Henry C. Ikenberry, 
Attorneys for Appellant. 

Steptoe & Johnson, 

1100 Shoreham Building, 

Washington 5, D. C. 

Of Counsel. 
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COUNTERSTATEMENT OF CASE 

The evening of July 31, 1948, in the vicinity of “K” 
Street, west of Wisconsin Avenue, N. W., in the District 
of Columbia, was a dark, rainy, misty, foggy night (App. 
15, 19, S9, 90). The street lights in that vicinity were few 
and far between (App. 19). The Whitehurst Freeway 
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was in the process of construction and there were flares 
on botli sides of “K” Street all the way from about 29th 
Street or Rock Creek Park to the west of Key Bridge, 
but no flares were in the street itself (App. 12S, 129). 

Appellant, The Baltimore and Ohio Railroad Company, 
on this particular day had parked three boxcars on the 
siding of Chestnut Farms Dairy (App. 115). This siding 
is parallel and adjacent with the north edge of “ K ” 
Street. There were only three cars placed on this siding, 
although it will hold four; the Chestnut Farms Dairy 
received about four cars a day (App. 115). In addition 
to the above cars, appellant had placed a boxcar on its 
north track in “K” Street (at a point in the center of 
the right-hand side of the street) on the night of July 30th 
parallel to and even with the eastern end of the cars 
parked on the Chestnut Farms Dairy siding leaving a 
distance of 13 feet 614 inches between the car on “K” 
Street and the cars parked on the Chestnut Farms Dairy 
siding (App. 85) for the traffic to pass through. Appel¬ 
lant’s testimony was that it had marked the car left on 
the street with a square reflector (Defendant’s Exhibit it5) 
and had hung over the top of this reflector a lantern 
(Defendant’s Exhibit =4) purported to have had a red 
globe. The testimony varied as to the height from the 
ground that these devices were hung, but the testimony 
generally was that they were hung on the bottom grab-iron 
on the left hand end of the cars on the Chestnut Farms 
Dairy siding, and on the right hand end of the car left 
on the main line on “K” Street. 

On this night, Appellees Peigli, Safly and Griffin, were 
riding in an automobile belonging to Appellee Safly, who 
was seated in the middle, operated by Griffin, with Peigh 
sitting on the right hand side. They were proceeding in a 
westerly direction on “K” Street. The three occupants 
of this automobile were all members of the United States 
Navy. None of them were familiar to any large degree 
with the streets in the District of Columbia. Griffin, being 
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the most familiar, was asked to drive. They left the 
vicinity of 18th Street and Pennsylvania Avenue for the 
purpose of going over to the WAVES Barracks in West 
Potomac Park. In going around Washington Circle, 
Griffin, through error, turned right on “K" Street instead 
of going further around to the street which would have 
taken him across Memorial Bridge (App. 16). They pro¬ 
ceeded west on “K” Street and, because of the construc¬ 
tion work along the side, were driving in the middle of the 
right hand side (App. 16). As they approached the place 
where appellant had parked the above-mentioned boxcars, 
traveling with their headlights on low beam (App. 17), 
a big dark object appeared to the driver, Griffin. On the 
right, the normal way for him to pass, looked blocked. 
It looked “just walled in” to him (App. 17). When he 
applied his brakes, because of being close to or on the 
tracks, he did not get the best results and, in turning, the 
right front end of the automobile collided with the rear left 
end of the boxcar (App. 17); when Griffin saw the object, 
he was traveling about 20 or 25 miles per hour (App. 17); 
the object which he struck had no visible light to him and 
there was no visible reflector, although he has good vision 
(App. 17). He did not know that boxcars were left parked 
in the street there at night (App. 18). 

Appellee Peigh testified that while sitting on the right 
hand side of the automobile looking straight ahead down 
the street, there were no lights or reflectors within his 
vision, and he has 20/20 vision (App. 89). 

As a result of this collision, all of the occupants of the 
automobile were injured. The injuries to Appellees Peigh 
and Griffin were not permanent nor of a serious nature and, 
in the interest of brevity, no further reference will be made 
to them. Appellee Safly, however, sustained severe, painful 
and permanent injuries. He sustained a compound com¬ 
minuted depressed fracture over the right side of his skull 
and multiple lacerations of his skull (App. 44). He was 
taken to Bethesda Naval Medical Center where a debride- 
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ment and decompression of his fractures were done, and 
then began a period of hospitalization which did not end 
until the early part of 1953. 

As a direct result of the injuries to his head, Appellee 
Safly’s sight was permanently impaired in that the vision 
in his right eye is now 20/70 as compared to his left eye 
of 20/20. He has enophthalmos of the right eye, which is 
a retraction or sinking back into his head. He has a 
permanent loss of vision of 25% in his right eye after 
correction to bring his vision acuity up as far as possible 
(App. 9G). His vision loss without correction is around 
55%. These conditions are permanent because they are 
secondary to optic nerve pressure and they do not regener¬ 
ate (App. 97). Appellee Saflv has a long scar on the right 
side of his face through the right eye (Plaintiff’s Exhibit 
# 1 ). 

In addition, it is possible, and perhaps even probable, 
that the injury to his brain beneath the area of the fracture 
is sufficient to set off convulsive seizures or epilepsy in some 
form in the future (App. 51). 

In December, 194S, while still at the hospital, Safly began 
to have a cough and colds. He reported the same and was 
given cold pills (App. 70, 71). An x-ray was taken that 
showed tuberculosis of the lungs (App. 74). He was there¬ 
after transferred to the Naval Hospital at Corona, Cal¬ 
ifornia (App. 71), and subsequently transferred to the 
Veterans Hospital at Long Beach, California (App. 57) 
where he remained and underwent painful operations and 
extensive courses of treatment until the early part of 1953. 
Appellee Safly is totally disabled and will remain so the 
balance of his life (App. 75, 76). 

SUMMARY OF ARGUMENT 

In the interest of brevity and not in any manner face¬ 
tious, appellees say that point #1 raised by appellant and 
the sub-sections thereto, namely (a), (b) and (c), have been 
decided by this Court in Peigh, et al. v. The Baltimore and 
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Ohio Railroad Co ., 92 U.S. App. D.C. 198, 204 F. 2d 391. 
The evidence at the trial below was almost identical to that 
given at the first trial. Indeed the testimony of Peigh, 
Mrs. Caroline Tinsman and Police Officer Paul H. Bixler 
were identical because, by agreement, their testimony of 
the previous trial was read as evidence in this trial. The 
deposition of Robert Machotka was the same deposition 
as read at the first trial of this matter. The testimony 
of the remaining witnesses as to liability so closely parallels 
the testimony given at the first trial, that appellant has 
been unable to point out any substantial difference in its 
brief. The very same questions raised by appellant now 
on this point were raised in its brief in Peigh et al. v. 
Baltimore and Ohio Railroad Co ., 92 U.S. App. D.C. 198, 
204 F. 2d 391. 

In reply to point #2, sub-section (a), appellees say that 
the testimony appellant offered to introduce (that there 
had been no accidents involving boxcars parked at night 
on “K” Street from the time the reflector (Defendant’s 
Exhibit i£5) was put into use up to the time of this 
accident) is immaterial, because the situation as it was, 
the location of the boxcars, the construction work, the 
weather, and all of the other circumstances, could not have 
been the same on any other night as they were on the night 
that this accident occurred. On this night in question, 
had the boxcars been parked two feet further west, appel¬ 
lees would have passed the same on the left side thereof 
and this case would not be here. The situation created 
on this particular night to give the impression of that 
street being walled-in to westbound traffic could never be 
duplicated. Appellant did not offer testimony that there 
had been no accidents after the one in question. 

In reply to appellant’s point #2, sub-section (b), the 
demonstration which was offered was not a substantial 
duplication of the conditions which existed on “K” Street 
in front of Chestnut Farms Dairy on the night of July 31, 
1948, and the granting or denial of such demonstration is 
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in the sound discretion of the Court. Had the Court 
permitted such demonstration under the conditions prof¬ 
fered, it would have been reversible error. 

In opposition to appellant’s point ir2, sub-section (c), 
the traffic regulation complained of is clearly a regulation 
designed for the safety of the public. The instruction of 
the Court was only that appellant had the duty to place 
on a boxcar left parked in the middle of the street a red 
light or other warning device visible for a distance of 
500 feet under normal atmospheric conditions, which is 
a reasonable requirment to warn the public including appel¬ 
lees who also had a right to use this street. 

In reply to Point 2, sub-section (d), this Court’s atten¬ 
tion is first directed to the fact that in this entire record 
and appendix appellant below «iposed not one single 
objection to the testimony relating to the tuberculosis of 
Appellee Safly, but after all the testimony had been in, 
then moved to strike the same. 

The testimony of Safly, Doctor Ledyard, Doctor Erler 
and Doctor Becker as contrasted with that of Doctor Katz 
made a question of fact for the jury’s determination. 

ARGUMENT 

Appellant’s points will be discussed as they appear in 
in its brief. 

I. A. Negligence 

It is uncontroverted that on the night of July 31, 1948, 
appellant had parked one of its boxcars to the right in 
the center of “K” Street, X. W., opposite three other 
boxcars parked on the Chestnut Farms’ Dairy siding: that 
the Chestnut Farms’ siding is parallel to and adjacent 
with the north side of “K” Street. It is uncontroverted 
that the car on “K” Street had been parked there from 
July 30, 194S, until sometime after 9:00 o’clock p.m., on 
July 31, 194S, when this accident occurred, and that the 
three cars were placed on the Chestnut Farms’ siding on 
the 31st of July (App. 119). 
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It is further uncontroverted that appellant has a freight 
yard off the public street which would hold some 48 to 50 
cars and that there were only 40 cars in the freight vard 
on this particular night (App. 119). 

It is further uncontroverted that the distance between 
the parallel-parked cars was 13 feet G 1 /! inches, and that 
a 1947 Plymouth automobile, the type automobile in which 
appellees were riding, is 6 feet wide (App. 85), so at best 
and under the most favorable conditions in order for 
appellees to traverse the available space left to them by 
appellant, they would only have a narrow margin of three 
and a fraction feet on each side of their automobile. 

Appellant contends that the marking of this boxcar as 
a warning of danger to approaching traffic was adequate. 
Was it? We must bear in mind that this boxcar was 10 
feet 8 inches wide, 15 feet 1 inch high, and was marked 
by placing thereon a type of reflector approximately 12 
inches square (App. 84); said reflector being placed on 
the lower right hand corner over which was hung a lantern 
which obscured approximately three-quarters of the reflect¬ 
ing surface. The lantern covered the red portion of the 
reflector (App. 126), and was hung in this manner at the 
direction of appellant (App. 126). 

The lantern (Defendant’s Exhibit #4) is the type which 
by the turning of a small handle the intensity of the light 
may be increased or decreased. Now, if the lantern was 
left burning at a high pitch, it is doubtful that the oil 
supply would last from four in the afternoon until eight 
the following morning (App. 115), the hours in which it 
was unattended. It is reasonable to presume that the 
lantern is not left burning at its highest intensity, but 
turned very low so that the fuel supply would not be 
exhausted. In any event, both the lantern and reflector 
were very difficult devices to be seen as testified to by 
William Davis, an entirely disinterested witness, although 
he was a friend of the lamp tender for appellant. Mr. 
Davis testified (App. 130): 
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“Q. When you got there, a police officer was there, 
wasn’t he? 

A. Yes, sir. He was there. 

Q. And he had not seen the light on this car, had— 

A. (interposing) Xot at that time, he hadn’t. 

Q. And you had to point it out to him? 

A. Yes, ’cause he said to me, he said, ‘There ain’t 
no light on this car’. I said, ‘There’s a light right 
down there by you ’. 

Q. And both of you were standing right close— 

A. (interposing) Yes, sir. He looked down and 
he said ‘I’ll be dogged if I saw that light’ and he was 
standing almost over it.” 

Appellant classifies appellees’ testimony as negative 
because they did not see this reflector and lantern it had 
used as a warning signal. A police officer at the scene 
of the accident walking around the car and investigating 
the same could not see the light until it was pointed out 
to him. 

There is no question that it was a dark night (App. 134); 
that the lantern obscured a large part of the reflector only 
leaving a partial white line showing (App. 134); that there 
was only one reflector and lantern on the car; that it was 
raining (App. 28) and foggy (App. 89, 90) at the time 
of the accident; that it had been raining most of the day 
(Plaintiff’s Exhibit #5); and that other persons earlier 
that evening had to swerve to avoid hitting the boxcar 
(App. 77). 

A disinterested witness, Caroline Tinsman, testified that 
she saw a reflector on the car, but no light on the car that 
she could see (App. SI). 

Dorothy Machotka, a totally disinterested witness, 
testified: 

“There may have been a light, but it wasn’t lighted” 
. . . (App. S3). 

Police Officer Ogle testified that visibility was very poor 
in that area; that going down into the Freeway you couldn’t 
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see very far ahead of you, and that the picture which the 
police officer took (Defendant’s Exhibit #7a) was taken 
with a pretty powerful flash bulb because it was dark down 
there (App. 134). 

Police Officer Bixler testified that the nearest street 
lamp was 100 feet east, as he recalled, on the south side 
of the street (App. 153). 

Appellees did not see because there was no visible light 
or reflector to be seen as an adequate warning of danger. 
What did Appellee Griffin say? (App. 17): 

“Q. Did you see any light there at the time? 

A. No, sir. 

Q. Was there any light visible to you as you drove 
down the street? 

A. No, sir. 

Q. And you were looking in what direction as you 
drove down the street? 

A. I was looking straight ahead of me. 

Q. And did you see any reflector there at all? 

A. No, sir. I seen no lights of any kind. 

Q. And you have good vision? 

A. Yes, sir.” 

Appellee Safly testified (App. 28): 

“Q. Did you—as you were riding down the street, 
were you looking in any direction? 

A. I was looking straight ahead, sir. 

Q. You were looking straight ahead. And as you 
looked straight ahead, w^ere there any lights in front 
of you? 

A. No, sir. 

Q. Did you ever see the object with which the car 
in which you were riding collided? 

A. No, sir.” 

Appellee Peigh testified (App. 89): 

“Q. Were you looking straight ahead down the 
street all the time? 

A. Yes, sir. 
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Q. Were there any lights or reflectors within your 
vision ? 

A. None that I could see, and I’ve got 20-20 vision, 
which they say is tops. 

Q. And you were looking straight ahead? 

A. That’s correct. 

Q. And you saw no light or reflector or anything in 
front of vou. 

A. No.” 

Appellant deals at length with the reflector, which it 
had developed as the most effective warning device possible, 
including the history of its development and production 
(App. 136), but after the long painstaking research de¬ 
scribed, instructions were not given on how to use it (App. 
140). The man behind the development did not intend 
that it be used in the manner shown in Defendant’s Ex¬ 
hibit #7a. The witness, Paul C. Garrott, testified (App. 
140): 

“Q. You didn’t intend them to use it like this? 

A. I didn’t issue any instructions. 

Q. You did not intend for them to use it like this? 

A. Frankly, I wouldn't have assumed that it would 
have been used that way, no. 

Q. This is not the most effective way to use this 
device, is it ? 

A. Well, it seems to be effective in this photograph. 

Q. Is this just as effective as if you didn’t have the 
lantern there? 

A. I think that would serve the purpose intended 
as it is. 

Q. Is it as effective? 

A. It would present a broader reflectorizing surface 
without the presence of the lantern. 

Q. If you have one on each corner of a box car, on 
the end of it, certainly it would be more effective than 
having one on the right corner, wouldn’t it? 

A. Yes, I think that would be a fair statement. 

Q. If you had one up in the middle of the box car, 
that would make it three times as effective? 

A. Possibly, depending on how high it was and 
whether the rays of the light would hit it. 
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Q. I am speaking of a box car parked in the middle 
of the street. 

A. Well, even then it depends on the rays of your 
light. *’ 

It was an unusual night (App. 140, 141), there was an 
unusual topographical situation due to the construction 
work then going on, on the Whitehurst Freeway, unusual 
weather conditions, plus a dangerous situation created by 
appellant in blocking of all but a little over 13 feet of 
public space by its boxcars. The only warning given by 
appellant of this situation to appellees and the public was 
a small 12 inch reflector with a lantern hung over it on 
the right hand corner of its boxcar. The reflector is only 
so much dead wood unless light beams are focused upon it. 
The lantern, which obscured a large portion of the reflector, 
if lit was turned so low that it was not visible to a police 
officer investigating the accident until pointed out to him. 

The negligence of appellant is plain. The lower Court 
properly submitted this issue to the jury in accordance 
with this Court’s decision in Peigh, et al. v. The Baltimore 
& Ohio Railroad Co., 92 U. S. App. D.C. 198, 204 F. 2d 391. 

I. B. Proximate Cause 

All of the employees of appellant were aware of the 
construction work on the Whitehurst Freeway at the time 
this accident occurred. They had to be aware of the con¬ 
dition of the weather on July 31, 1948, because it must 
have rained on them nearly all day. They were aware of 
the absence of street lights in this vicinity. They were 
aw’are that the only available space for motorists to travel 
was between the boxcars, which they had parked on a 
siding, and the boxcar they had parked in the center of 
the street. They were aware of the size of the boxcar, and 
should have been aware that the situation, which they had 
created, on a dark and rainy night would give an approach¬ 
ing motorist the appearance of being walled-in. They 
should have been aware that the construction along the 
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sides would force a motorist to drive towards the center 
of the street. They should have known that to hang a 
lantern on top of the one small reflector would obscure a 
large portion of its reflecting surface. They should have 
known that a more adequate device or devices was neces¬ 
sary to warn motorists of the death trap which they had 
set. A death trap that even one exercising the highest 
degree of care traveling along the street would not have 
been aware of. 

The jury could well find that the proximate cause of this 
collision was due solely to the negligence of appellant, 
as they did. 

I. C. Contributory Negligence 

Appellant has conceded in its brief that the testimony, 
with reference to contributory negligence, at this trial 
was much the same as it was at the first trial. Appellees 
agree. Three witnesses’ testimony as to negligence and 
contributory negligence was identical, and the remaining 
testimony was substantially the same. 

Appellees have not and do not admit, as alleged by 
appellant, that the driver, Appellee Griffin, did not bring 
about a reduction in speed below 25 miles per hour. In this 
record there is no testimony that the speed of the auto¬ 
mobile was even 25 miles per hour. Appellee Griffin said 
(App. 17): 

“Q. Now, when you saw this object, can you tell 
us how far you were away from it? 

A. I think maybe about thirty feet. 

Q. Now, when you saw this object how fast were 
you going? 

A. About twenty or twenty-five miles per hour. 

Q. You are positive you were not going any faster? 

A. Yes, sir.” 

Appellee Peigh said (App. 90): 

“Q. In other words, you were perfectly content 
with the way he was operating the car? 
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A. Yes, I was. I had perfect confidence in his 
driving. 

Appellee Safly testified (App. 28): 

“Q. Can you tell us the speed at which Griffin was 
driving the automobile from the time he left the Key¬ 
hole Cafe until the time that this accident occurred? 

A. Xot exactly. I would say within twenty miles 
per hour. 

Q. You mean, which, within that he was not going in 
excess of twenty miles per hour? 

A. That’s right.” 

Appellees produced one Louis B. Tuckerman, an expert, 
whose qualifications as an authority could not be challenged. 
A life-long physicist, he said that in his opinion and from 
his experience, the damage to Appellee Safly’s automobile 
could have occurred at a speed of less than 20 miles per 
hour (App. 165). At 20 miles per hour, he said that the 
average force is almost 12,000 pounds and, based on his 
knowledge of what sheet metal would stand, that is more 
than enough to produce the damage to appellee’s car 
(App. 165, 166). 

The Court below properly submitted the questions of 
negligence, contributory negligence and proximate cause 
to the jury following this 'Court’s decision in Peigh et al. v. 
Baltimore Ohio Railroad Co., supra. The Court knew 
that to set aside the jury’s verdict or to grant judgment 
to the appellant notwithstanding the verdict would have 
been in utter disregard of this Court’s opinion. 


II. A. 

Appellant complains that it was not allowed to offer 
in evidence testimony that accidents on “K” Street ceased 
summarily and completely with the introduction of the 
reflector device here used four years prior to the accident 
in this case. Appellees say that such testimony was far 
too broad; second, immaterial and incompetent; and third, 
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too narrow. The evidence offered was that if the witness, 
Proctor, was permitted, he would testify that as of some 
time in 1944 the reflector device was put into operation and 
since then until the time of this accident, there were abso¬ 
lutely no accidents in this area involving automobles and 
boxcars parked in the street at night. This witness, as 
a lamp tender, could not possibly have answered this 
question of his own personal knowledge. He had no knowl¬ 
edge of what might have occurred when he was aw*ay from 
the job at night, days off, on vacation, etc. 

Second, his testimony would have been immaterial to 
the issues herein. 

Third, appellant’s offer w~as too narrow in that it did 
not offer to show that there had been no accidents subse¬ 
quent to the accident in question. 

Mr. Ailes (interposing): “No, your Honor, I have 
only offered to proffer that there w^ere no accidents 
between ’44 and July, ’48 when this took place, winch 
is all that—” 

The Court (interposing): “Well, I sustain the ob¬ 
jection” (App. 125). 

The second time that this evidence was proffered (App. 
140): 

Mr. Ailes (continuing): “If permitted to testify, the 
witness in response to a question from counsel w T ould 
state • * • that the records of the Claim Department 
disclose that no accident has been reported to them 
on ‘K’ Street involving a parked box car since some 
time in 1943. That unit make clear what I would offer 
by him, that no accident had occurred from some time 
in 1943 until July of 1948, at the time the accident in 
question in this case occurred (Emphasis supplied). 

This witness could not have testified that no claim had 
been made on the Company from their records. If the rec¬ 
ords were available, they would have been the best evidence. 
Counsel’s statement that he w’ould offer by him that no 
accidents had occurred since ’43 to July, ’48 was a question 


the witness could not of his own knowledge answer. There 
might have been numerous accidents of which he had no 
knowledge. 

We have no quarrel with the law that evidence of con¬ 
tinued use of the alleged responsible agency immediately 
before and after the event is generally held admissible 
under similar circumstances. Hillary v. Earle Restaurant, 
109 F. Supp. 829 (D.C., D.C. 1952). Appellant at no time 
proffered any evidence that no accidents had occurred 
after the occurrence herein, not even for one day. The 
picture after July 31, 1948 might have been a damaging 
bit of testimony. Appellees never at any time offered any 
evidence of prior accidents, nor did they even attempt to, 
because appellees believe that the conditions that existed 
on the night that this accident occurred were never dupli¬ 
cated prior thereto. 

The cases cited by appellant do not support its proposi¬ 
tion. Small v. Pennsylvania R.R. Co., 65 App. D.C. 112, 
SO F. 2d 704 (1935) cert, denied 297 U.S. 724 (1936), Page 
115 specifically says: (7, S) “. . . Evidence as to prior 
accidents is admissible only for the purpose of charging 
the defendant with notice of defects or physical conditions 
which are dangerous ...” (Emphasis supplied). The 
railroad crossing at which the accident occurred in the 
Small case was marked as follows: “. . . (1) A reflector 
sign on the east or right side of the highway about 400 
feet from the crossing with the words “Danger—EH” 
thereon; (2) white cross-marks with letters “R.R.” 4 feet 
high painted on the pavement of the road about 400 feet 
from the crossing; and (3) a large cross-arm sign on the 
east side of the highway, about 50 feet from the crossing, 
with large lettering thereon, “Railroad Crossing—Look 
Out for the Locomotive ...” The boxcar in the instant 
case was marked by a twelve inch reflector over which was 
hung a lantern obscuring a large portion of it. 

The remaining cases cited by appellant in support of this 
proposition have to do only with stationary immovable 



16 


objects such as the step of a trolley car, the entranceway 
to a restaurant, the glass in a french door, and machinery 
in use. None of these cases apply to a situation in which 
the object involved is located at different places on different 
occasions. In this case, had the boxcar left in the street 
by appellant, with which the collision occurred, been parked 
a few feet in either direction, this collision possibly would 
not have occurred. Had the boxcar been parked to the 
east, it would not have been adjacent to the cars parked 
on Chestnut Farms’ siding and, therefore, might not have 
given the impression of being walled-in as testified to by 
Appellee Griffin (App. 17); had the boxcar been parked 
further to the west, it is not inconceivable that appellees 
would have negotiated their turn and would have passed 
the boxcar on the left, or again, the walled-in impression 
might not have been created and appellees’ course might 
have been negotiated in safety. 

Appellees say that the situation created by appellant 
was a death trap; that appellant did use 10 feet 6 inches 
of the public highway for its own convenience with no 
regard for the public’s use of a public street. 

Appellant never offered competent or material testimony 
that no prior accident had occurred. It did not offer any 
testimony that no accident had occurred subsequent to the 
date of this accident. The cases which appellant cites in 
support of this proposition are distinguishable on their 
facts, and it is conceded by appellant that the fact that 
no accidents had occurred would, of course, not be con¬ 
clusive on the question of negligence. Appellees therefore 
say that even if error was committed by the Court below 
on this point, which error is denied, that it would fall 
squarely within this Court’s decision, Molesworth v. Capital 
Transit Company , No. 11818, decided June 17, 1954, quot¬ 
ing Rule 61, Federal Rules of Civil Procedure, “. . . No 
error in either the admission or the exclusion of evidence 
. . . is ground for disturbing a judgment or order, unless 
refusal to take such action appears to the Court inconsistent 
with substantial justice ...” 
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II. B. 

Appellant complains that it was not permitted to have 
its own witness construct a device which, it says would 
have set up a headlight identical to the headlight on a 
1947 Plymouth automoblie for the purpose of viewing the 
reflector (Defendant’s Exhibit #5) in the Court House 
garage. The garage is a closed-in area, the longest distance 
from which the reflector could be viewed was a distance 
of 200 feet. The conditions which existed out of doors on 
the night of July 31, 1948, could not be duplicated in the 
garage. Appellant did not even offer to exhibit the same 
reflector or the same lantern, but similar ones. Appellant 
admits on Page 23 of its brief that the authorities all say 
that matters such as this are in the discretion of the Trial 
Court. Appellees say further that the conditions must be 
substantially the same, Charles v. City of Baltimore, 138 
Md. 523, 114 Atl. 565; Wray v. Fairfield Amusement Co., 
126 Conn. 221, 10 Atl. 2d 600. 

The Court below did not feel that the conditions on the 
night this accident occurred could be substantially dupli¬ 
cated, and felt that it would only confuse the jury, and 
it did not believe that such a test would be a fair repre¬ 
sentation of what the situation was on “K” Street that 
night (App. 158). The same reflector was not offered 
that was in use on the night of the accident, nor was the 
same lantern offered, nor do we know the condition of 
either the lantern or reflector on the night of the accident. 
We do know, however, that neither of them could be seen 
from the testimony of Mr. Davis and Mrs. Tinsman, dis¬ 
interested witnesses, and they had to be pointed out to the 
police officer investigating the accident (App. 131) and 
from the witnesses, Griffin, Peigh and Safly, none of whom 
could see a light. 

On the night of the accident, we do not know how much, 
if any, of the reflector was covered by dirt and debris 
from passing vehicles. We do know that automobile wheels 
traveling on a wet street will cast a large amount of dirt 
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against objects that they pass. Unfortunately, no one 
examined this light and reflector to see whether or not 
dirt and debris had obscured their visibility. Appellant 
had no one to check the condition of the reflector or lantern 
from four in the evening until eight the next morning 
(App. 11S). Appellant cannot escape the fact that if 
it obstructs a public street, it is its duty to keep and 
maintain such adequate warnings of such obstruction as 
may be reasonable under all existing conditions. 

Appellees say that since conditions substantially the 
same as they existed on the night of the happening of this 
accident, including the weather, could not be reproduced, 
that the Court was wise in its discretion in not permitting 
the offered demonstration to be used. 

II. C. 

Appellant says it was error for the Court below to 
define a boxcar as a vehicle, and to have given the instruc¬ 
tion which, in substance, said that under the Traffic and 
Motor Vehicle Regulations for the District of Columbia, 
a vehicle parked on the street, at a time when there is 
not sufficient light to reveal a person for a distance of 200 
feet, must have on such vehicle a red light or other warning 
device visible under normal atmospheric conditions for a 
distance of 500 feet to the rear thereof (App. 196). Traffic 
and Motor Vehicle Regulations for the District of Columbia 
in force and effect July 31, 1948, Article I, Section 1, 
Sub-section (y), and Article VII, Section 47, Sub¬ 
section (g). 

AVebster’s 20th Century Dictionary describes a vehicle 
as a “convevance.” Ballantines Law Dietionarv, 1930 
Edition, defines a vehicle as the “instrument or means of 
carrying or transporting anything from place to place.” 
Bouvier’s Law Dictionary defines a vehicle as “including 
every description of carriage or other vehicle or contriv¬ 
ance used or capable of being used as a means of trans¬ 
portation on land.” The Traffic Regulation, Article I, 
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Section 1, Sub-section (y), defines a vehicle as “any appli¬ 
ance moved over a highway on wheels or traction tread 
including a streetcar, draft animals and beasts of burden.” 
A boxcar could not be classified as anything else but a 
vehicle, which the Court did. 

Article VII, Section 47, Sub-section (g), of the traffic 
regulations is a sane and sensible regulation requiring, 
in substance, that a vehicle left on the public street, or in 
an alley, or on a roadway, shall be sufficiently marked to 
warn other persons lawfully using the public thorough¬ 
fare of its presence. The regulation requires a red light 
visible for a distance of 500 feet when the light is not 
sufficient to reveal a person for a distance of 200 feet. The 
Court, in deference to appellant’s claim that it had a much 
more effective warning device than a red light, qualified 
its instruction by telling the jury that such parked vehicle 
must have a red light or other learning device visible under 
normal atmospheric conditions for a distance of 500 feet 
to the rear thereof. (Emphasis supplied). The enactment 
of this regulation, [Article VII, Section 47, Sub-section 
(g)] was without question for the purpose of safety. It 
is not as in Hecht Co. v. McLaughlin , No. 11755, U.S. App. 
D.C., decided February 25,1954, a building code regulation. 
It is not as in Peigh, et al. v. The Baltimore & Ohio Railroad 
Co., 92 U.S. App. D.C. 198, 204 F. 2d 391, a regulation prom¬ 
ulgated in the interest of expediting traffic and encouraging 
commerce in the city. This regulation is designed for the 
safety of passing motorists to warn them of obstructions 
in the street. It is plain that the legislative intent and 
purpose of this regulation was to require persons who left 
any vehicle on a roadway, when there was insufficient light, 
to clearly mark that vehicle as a warning to others. 

The Court’s charge was more than fair in that it left 
the factual questions to the jury. First, was there suffi¬ 
cient light to reveal a person for a distance of 200 feet? 
Second, if they found from the evidence that there was 
not sufficient light, then did appellant sufficiently mark 




its vehicle? If this regulation does not apply to parked 
boxcars, then appellant would be free to leave its cars 
parked at random on any of its tracks without any warning 
to the public. The public has a right to use that portion 
of the street where the tracks are laid, Crommenes v. San 
Pcd-ro. L.A. cO S.L.R. Co.. 37 Utah 475, 109 Pac. 10 (1910); 
and the mere fact that there was a railroad track in the 
street in an industrial area is not of itself a warning of 
danger. Wafson Brothers Transportation Co. v. Chicago 
St. P.. M. cC 0. Bg. Co.. 147 Xeb. SSO, 25 N.W. 2d, 396, 
399 (1947). 

This regulation simply raised factual issues for the jury 
to decide. First, was there sufficient light to reveal a 
person for 200 feet? Appellee Griffin said (App. 19), that 
“there wasn't very manv street lights there on ‘K’ Street 
at all.'' Appellee Safly says (App. 2S): “It was dark. 
It was raining. A lot of mist, possibly the fog, I am not 
sure which it was.” Appellee Peigh (App. S9, 90) says: 
“Well, the best of my knowledge, it was more or less a 
heavy mist, a drizzle of rain coming down, and there was 
this not too heavy fog, but there was a very noticeable fog 
rolling in off the river. It wasn’t what could be considered 
pea-soup fog, but it was rather heavy.” Officer Ogle 
said (App. 134): 

“Q. Xow, this particular night, it was raining 
wasn’t it? 

A. It had been raining prior to the accident. I 
don’t think it was raining at the time. 

Q. It was a dark night? 

A. Yes, sir. 

Q. Visibility was very poor in that area, wasn’t it? 

A. Yes, sir. That’s correct. 

Q. Going down into the Freeway, you couldn’t see 
very far ahead of you, could you? 

A. That’s correct, yes, sir.” 

Officer Bixler said (App. 153): 

“Q. Do you have any measurements that you made 
at that time? 
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A. We measured from the end of this box car to the 
nearest street lamp, which was 100 feet east. 

Q. Which side of the street was that street lamp 
on, if you recall? 

A. As I recall, it was on the south.” 

Appellees say that from the above, the jury could reason¬ 
ably decide that there was not sufficient light where the 
accident occurred to reveal a person for a distance of 
200 feet. 

Second, did appellant use a red light or other warning 
device visible under normal atmospheric conditions for a 
distance of 500 feet? 

Appellee Griffin said (App. 17): 

“Q. Did you see any light there at the time? 

A. No, sir. 

Q. Was there any light visible to you as you drove 
down the street? 

A. No, sir. 

Q. And you were looking in what direction as you 
drove down the street? 

A. I was looking straight ahead of me. 

Q. And did you see any reflector there at all? 

A. No, sir. I seen no lights of any kind. 

Q. And you have good vision? 

A. Yes, sir.” 

Appellee Safly said (App. 28): 

“Q. Did you—as you were riding down the street, 
were you looking in any direction? 

A. I was looking straight ahead, sir. 

Q. You were looking straight ahead. And as you 
looked straight ahead, were there any lights in front 
of you ? 

A. No, sir. 

Q. Did you ever see the object with which the car 
in which you were riding collided? 

A. No, sir.” 

Appellee Peigh said (App. 89): 

“Q. Were you looking straight ahead down the 
street all the time? 



22 


A. Yes, sir. 

Q. Were there any lights or reflectors within your 
vision ? 

A. None that I could see, and I’ve got 20-20 vision, 
which they say is tops. 

Q. And you were looking straight ahead? 

A. That’s correct. 

Q. And you saw no light or reflector or anything 
in front of vou? 

A. No.” * 

Robert G. Machotka (App. 77): 

“Q. Had you observed this box car prior to the 
accident ? 

A. Yes. 

Q. What was it that you observed? 

A. There was but one reflector on the box car. 

Q. Where was that? 

A. Close to the right corner as you were approach- 
ing. 

Q. What was its position on the right corner as to 
its elevation? 

A. I’d say four or five feet from the ground.” 

(App. 78): 

“Q. Were there any street lights or artificial lights 
in the vicinity of the accident that you recall? 

A. Not within two or three blocks, I don’t believe.” 

Mrs. Caroline Tinsman (App. 81): 

“Q. Now, did you observe this box car with refer¬ 
ence to whether or not it had any lights or markings 
on it? 

A. There was a reflector on it, but no light that I 
could see. 

Q. And you looked the car over? 

A. Well, I didn’t actually look for a light, but there 
was no other light that you could see but the reflector.” 

Willoughby M. Coffman, an employee of appellant (App. 

119): 
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“Q. Now, you testified, I believe on your direct, 
that if you were walking down ‘K’ Street at night 
that you could see this red lantern for about a hun¬ 
dred feet? 

A. Yes, I think so. 

Q. Now, if it were a rainy, dark, drizzly, partially 
foggy night that you were walking down ‘K’ Street, 
how far could you see that light? 

A. That would cut it down. So I don't know just 
how long; that would probably cut it down a little.” 

Defendant’s witness, Thomas L. Proctor (App. 125,126): 

“Q. I mean it is a great big wide car and the only 
light or anything that was on the end of that car was 
this little gadget hung here (indicating) in this fashion ? 

A. That’s right. 

Q. Now, that’s hung on the right hand corner only? 
That is correct, isn't it? 

A. No, it’s on the right hand corner, but not right 
there at that—I mean, right at that part. 

Q. In other words, the grab-iron that it’s fastened 
to would be just a little bit above my waist, wouldn’t it? 

A. Something like that. 

Q. And this lantern is hung in front of it just like 
that (indicating). Is that right? 

A. That’s right. That’s where it is.” 

Defendant’s witness, William Davis (App. 130): 

“Q. When you got there, a police officer was there, 
wasn’t he? 

A. Yes, sir. He was there. 

Q. And he had not seen the light on this car, had— 

A. (interposing) Not at that time, he hadn’t. 

Q. And you had to point it out to him? 

A. Yes, ‘cause he said to me, he said, ‘‘There ain’t 
no light on this car”. I said, ‘‘There’s a light right 
down there by you”. 

Q. And both of you were standing right close— 

A. (interposing) Yes, sir. He looked down and he 
said “I’ll be dogged if I saw that light” and he was 
standing almost over it.” 
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Appellant’s witness, Paul C. Garrott (who developed the 
reflector warning: device), (App. 141): 

“Q. If you have one on each corner of a box car, 
on the end of it, certainlv it would be more effective 
than having: one on the rig-lit corner, wouldn’t it? 

A. Yes, I think that would be a fair statement. 

Q. If you had one up in the middle of the box car, 
that would make it three times as effective? 

A. Possibly, depending: on how high it was and 
whether the rays of the light would hit it. 

Q. I am speaking of a box car parked in the middle 
of the street. 

A. Well, even then it depends on the rays of your 
light. 

Q. That’s right. Now, if this thing is hung too high 
your automobile lights might not hit it? 

A. It would hit it until they are closer to the car.” 

The witness, Alexander M. Dunlop, (App. 168): 

“Q. And then what occurred? 

A. As soon as the top rav of the depressed beam 
fully picked up this bottom line of reflector buttons, 
T stopped the car and measured the distance. 

Q. And what was that distance? 

A. Twentv-four feet, six inches. 

* ' # 

Q. From the front of your car standing there, you 
can only see that bottom line—was a distance of 
twenty-four feet? 

A. Twenty-four feet, six inches.” 

(App. 170): 

* * * “Q. Now, you tell us the second trip that you 
made. * * * 

A. The automobile was headed in this direction and 
stopped at this point. I then backed off for about 
fifty feet. I then moved the front of the car over the 
distance of three feet. At that point, * • *, the front 
of my car was approximately lined up with the middle 
of the freight car, or, a little bit to the left of the 
center of the freight car. But at a distance of three 
feet here (indicating) I came up slowly again and with 
the lights as they were adjusted on this car, it didn’t 
pick up the bottom row of that reflector at all. 
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Q. Now, did it pick up the side row, which would 
he the left? 

A. Xo, no. 

Q. The left hand side? 

A. Tt picked up no part of it. 

Q. Thank you. 

A. Even driving all the way up to the car.” 

This was ample evidence for the jury to find that appel¬ 
lant had not placed a warning device visible for a distance 
of 500 feet under normal atmospheric conditions. The 
above evidence has been quoted at length to show that the 
Court, in this instruction, applied the doctrine of negli¬ 
gence per se cautiously and with an eye to essential fair¬ 
ness. The purpose of the regulation was for the safety 
of passing motorists. The regulation appears in the 
Traffic and Motor Vehicle Regulations for the District of 
Columbia in effect on the day of the happening of this 
accident, and it is a traffic regulation wherein reasonable¬ 
ness is to be measured primarily by safety consideration, 
Peifjh ct al. v. The Baltimore <£ Ohio Railroad Co ., supra. 

II. D. 

Appellant says that the testimony concerning any re¬ 
lationship of Appellee Sally’s tuberculosis to his head 
injury should have been stricken and the jury instructed 
not to consider the same. It bases its contention chiefly 
upon a variance of testimony as to how long a time Ap¬ 
pellee Saflv was fed intravenously. It criticizes Appellee 
Safly’s memory and contrasts it with the hospital records 
with the assumption that the hospital record had to be 
accepted as absolute fact, although no one testified, nor 
could anyone be found to testify, to explain the entries on 
the hospital records. AVe prefer to believe the testimony 
of the injured person rather than unexplained and unin¬ 
terpreted hospital records. Appellee Safly lived through 
the period about which he testified. 

Appellee’s counsel on March 13, 1951, in Long Beach, 
California, took the deposition of Appellee Safly, which 
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is a part of this record. On page 39 thereof, examination 
by counsel for appellee: 

“Q. Were you concious of your treatment and your 
condition during the first two months you were in 
Bethesda ? 

A. Yes, I was. 

Q. Do you recall eating your meals during the first 
month or so? 

A. No, I couldn't eat. They fed me intravenously. 
Q. You are aware of them doing that? 

A. Y r es. 

Q. Where did they feed you? 

A. In either arm. 

Q. Are there scars on your arms now from that? 
A. I don’t think so. I had a lot of blood tests and 
there is no scars. 

Q. That was for how long that you were fed in¬ 
travenously? 

A. Three weeks. 

Q. After that, how did you get your meals? 

A. They gave me a soft diet. 

Q. You ate that normally through your mouth? 

A. That is right. 

Q. Were you in bed during all that time? 

A. Yes, I was.” 

At this trial, Appellee Saflv testifed (App. 29): 

* * # “Q. What was your condition when you re¬ 
gained consciousness on Monday morning? 

A. I was bandaged up and— 

Q. (interposing) And tell us how you were band¬ 
aged ? 

A. I had bandages completely around my head. 

Q. Is that the only way you were bandaged? 

A. Yes, sir. That was all. 

Q. Was you jaw in any way made secure? 

A. From my mouth on up it was bandaged tight. 

Q. How about below your mouth? 

A. No, it was, it was nothing on the lower part of 
the jaw. 

Q. Could you use your lower jaw? 

A. No, sir. 

Q. I mean, you couldn’t move it? 
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A. No, sir: I couldn't.” 

* * * “Q. Now, how long; did you remain bandaged 
in the hospital in Bethesda? 

A. Approximately three weeks. 

Q. During that period of time, how did you eat ? 

A. I was fed intravenously. I was fed intravenously 
by a needle in the either arm. 

Q. Did vou take anv nutrition bv mouth at all? 

A. No. * 

Q. Now, did there come a time that you did—that 
you were able to take nutrition by way of your 
mouth ? 

A. Yes, sir. 

Q. When was that? 

A. It was after approximately four weeks.” 

So we can see that Safly’s memory in March, 1951, was 
substantially the same as his memory at the time of the 
trial. Were this all of the testimony relative to the de¬ 
velopment of tuberculosis, appellees say that it still would 
have created a question of fact for the jury. 

Now, let us examine the medical testimony on which 
three doctors concluded that there was a causal or ag¬ 
gravated relationship between Appellee Safly’s tubercu¬ 
losis and his injuries, bearing in mind that two of these 
doctors, Doctor Ledyard and Doctor Erler, were Saflv’s 
physicians for long periods of time while he was in the 
hospital. Doctor Ledyard, his attending physician, (App. 
48), at Bethesda: 

“Q. Now, I will ask you the question again, in your 
opinion is there any relation between the injuries 
sustained by Saflv and the subsequent development 
of tuberculosis? 

A. It is well known that tuberculosis is more pre¬ 
valent in people on the border line of adequate nutri¬ 
tion, and undoubtedly Mr. Safly’s nutritive state was 
not at its best, and his resistance was undoubtedly 
depleted or at least, decreased. 

Q. And that would lead to what? 

A. That would lead to the statement that he would 
be more susceptible to acquiring the disease or to 



have the activation of a previous lesion under these 
circumstances. 

Q. When you say “acquire the disease or activate 
a previous lesion,” you are referring to the disease 
of tuberculosis? 

A. Yes sir. 

(App. 52): 

* # * “Q. Now, the relationship between this in¬ 
jury and the subsequent tuberculosis I did not quite 
understand from your earlier testimony. Is it that 
this intravenous feeding and this house diet fortified 
with vitamins were inadequate to maintain him in an 
adequately healthy condition to resist tuberculosis? Is 
that what you testified to? 

A. That I did not mean to imply. What I meant 
was that any person who has received a serious in¬ 
jury such as Mr. Safly did inevitably expends a good 
deal of his subsequent nutritive energy toward re¬ 
pairing the damaged tissues, so that his nutrition re¬ 
quirements arc greater than those of us who are liv¬ 
ing in everv-dav life, and with that added to the 
necessity of feeding him with intravenous solutions it 
could have lowered his resistance. I did not mean to 
say—and I hope I did not—that there was a precise 
cause and effect relationship. I meant only that be¬ 
cause of his injury, plus the intravenous feedings and 
the necessity to repair these damaged tissues, that 
his resistance to infection by another organism was 
less than it would have been under normal circum¬ 
stances. 

Q. And, therefore, that there may possibly be some 
connection between the tuberculosis and the earlier 
injuries? 

A. That is correct.” 

Doctor Erler (App. 65) who was Safly’s psysician while 
confined as a tuberculosis patient in Long Beach Cali¬ 
fornia : 

“Q. Will you give us your opinion as to any con¬ 
nection there is between this condition of tuberculosis 
and the accident of July, 1948? 
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A. It is well known that defective nutrition and 
anything that lowers the resistance of the individual 
predisposes to infection with acid-fast bacilli. (Em¬ 
phasis supplied). Following this man’s injury, he 
gives a history of having received intravenous rather 
than oral feedings for approximately 4 weeks, plus 
inability to take a regular diet for approximately two 
months following injury. It was during his period of 
hospitalization for his injury that evidence of pulmon¬ 
ary tuberculosis was first found. It seems likelv, in 
my opinion, that the injury and the tuberculosis are 
related, one to the other, in view of knowledge of 
how tuberculosis infects individuals. 

Q. Then, Doctor, I take it the tuberculosis did not 
result directly from the accident in the way that the 
broken skull or broken bones did, but rather the con¬ 
dition of this man’s general health as a result of the 
accident made him then susceptible to the inroads of 
the tuberculosis infection? (Emphasis supplied). 

A. It is reasonably probable.” 

(App. 67): 

* * * “Q. Doctor, your statement with respect to 
the reasonable probabilities of there being a connec¬ 
tion between Mr. Saflv’s current illness and this ac¬ 
cident is not a statement of what occurred, but rather 
your opinion of what could have happened, is that not 
correct ? 

A. It is a statement of my opinion of what most 
likely did happen.” 

Appellant says that Doctor Becker had no basis in fact 
upon which to predicate his conclusions. In the report of 
Medical Survey of Appellee Safly (App. 73), there is 
noted as follows: * * * “There was noted oozing of blood 
from the left ear with several lacerations of the canal. 
During the examination the patient vomited blood, there 
was, however, no other signs of internal injuries.” The 
vomiting of blood is one definite sign of internal injury. 
Did Doctor Becker have an opportunity to review the rec¬ 
ords, and did he examine Appellee Safly? (App. 33): 
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“Q. Directing your attention to last week, did you 
have occasion to examine Mr. Omar Safly? 

A. I might refer to mv records. Mv original rcc- 
ord says, examined by me on October 17th, 1933 in 
my office. 

Q. At the time you examined Mr. S'aflv did you have 
tbe benefit of certain records from the Navy Depart¬ 
ment and tbe Veterans’ Hospital at Corona, Cali¬ 
fornia. Long Beach, California ? 

A. I did, sir. 

Q. And prior to or after tbe examination did you re¬ 
view those records? 

A. During tbe course of tbe examination and fol¬ 
lowing my examination I reviewed those records.” 

* * * “Q. And now, Doctor, bearing in mind those 
records, your review of them, your examination of 
Mr. Safly, and bearing in mind that prior to the 31st 
day of July of 194S, Mr. Safly’s history was negative 
as to tuberculosis, that be had had at least two en¬ 
listments in the United States Navy and had been 
examined the last time about a year prior to tbe 
time of this accident occurring, and that this accident 
occurred in which be suffered fractures of his facial 
bones and injuries to his eye, and some four or five 
months later the tuberculosis developed. In your opin¬ 
ion, Doctor, is there any relation between the trauma 
and the development of the tuberculosis? 

A. Keeping in wind the extent of injury which this 
gentleman sustained, I felt that there was some causal 
relationship between the pulmonary tuberculosis which 
he did develop and the accident features of this situ¬ 
ation.” (Emphasis supplied). (App. 33, 34). (App. 
37): 

“Q. All right. 

A. Here we have the story that within a reasonable 
time, I would say, within several hours of the time of 
the accident he brought up this blood. 

Q. Right. 

A. Then it follows there was, however, no other in¬ 
ternal—signs of internal injury. When they say that 
they have reference apparently to abdominal injury. 
Therefore, in the absence of abdominal injury, I came 
to the conclusion that this was lung injury, lung hem¬ 
orrhage.” (App. 39): 
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“The Court: Yes, certainly. 

The Witness (Doctor Becker): In answer to your 
position relative to the relationship between this acci¬ 
dent and the situation which did develop into a tuber¬ 
culosis, it was my opinion that the accident aggravated 
it, lighted it up, stirred up a tubercular condition.” 

Appellees say that none of the three doctors above quoted 
base their conclusions on the matter of intravenous feeding 
alone, but that their conclusions are based upon the lowered 
resistance of a human body to infection by germs when the 
body is called upon to rebuild extensive damages to it, such 
as the body of Appellee Safly was called upon to do. 

In opposition to the medical testimony of Appellee Safly 
in regard to his tuberculosis, the appellant produced Doctor 
Sol Katz who never examined Mr. Safly (App. 113), who 
spent a very brief time examining the voluminous hospital 
records which covered a period of approximately five years, 
who, when confronted with testimony which he gave at a 
former trial, testified as follows (App. Ill, 112): 

“Q. You remember testifying once before in this 
matter, do you not? 

A. Very well. 

Q. And I will ask you whether or not this question 
was asked you at the that time and whether or not 
you answered the answer as I will give it to you. ‘Q. 
Now, from this information, it is apparent that at the 
present time Mr. Safly suffers from tuberculosis; is 
that not so, Doctor? A. Yes, it is. Q. In your opinion, 
is it possible that his tuberculosis, assuming all the 
facts to be true wdth respect to the clinical history 
of Mr. Safly—his present case of tuberculosis—re¬ 
sulted from the injuries which he received in the acci¬ 
dent in which he received a fractured skull, in an acci¬ 
dent with a box car? The Court: You mean July 31, 
1948? Mr. Ailes: On July 31, 1948. A. I would say 
it was possible, but not probable.’ ” 

* * * “Q. And you say now it is possible but not 
probable that this tuberculosis was caused or aggra¬ 
vated by this accident. Is that so? 

A. Possible, but not probable. 




Q. That is your testimony now? 

A. Yes. 

Q. Now, you never saw Mr. Safly before yesterday, 
did you? 

A. Never.” 

Appellees would like to point out that in this entire rec¬ 
ord and during all of the medical tcstimonv which was 
given bearing on Appellee Safly’s tuberculosis, not one 
single objection was interposed by appellant. Further, ap¬ 
pellees say that under the Court’s instructions (App. 199) 
the jury was told to disregard Safly’s tuberculosis if 
they found that the same was not proximately caused by 
the defendant’s negligence; if they did not so find, they 
could not assess damages for that condition. Appellant 
permitted the jury to hear all of the testimony relative 
to this phase of the case without objection and it raises no 
legal question, Molesworth v. Capital Transit Co.. No. 11818, 
decided June 17, 1954. We say that it cannot now be heard 
to complain. 

We do not know that the jury even considered Appellee 
Safly’s tuberculosis, and it is obvious that the injuries 
Safly sustained would support the verdict which the jury 
gave him without any consideration to the matter of tuber¬ 
culosis. 

Briefly, what were his injuries? (App. 44) Appellee 
Safly had a compound, comminuted depressed fracture of 
his skull, and multiple lacerations of his skull. The frac¬ 
tures (App. 45) also included the zygomatic process of the 
temple bone, which is the outer portion of the eye socket. 
It also included the zygomatic bone, which is the lower 
outer portion of the eye socket, and also included the 
maxilla, which forms the lower portion of the eye socket. 
His visual acuity was decreased from 20/20 to 20/70 in 
his right eye, a considerable decrease, and the nerve fibers 
in the optic nerve were damaged permanently (App. 96-97). 
It is likely that Appellee Safly will have trouble with con¬ 
vulsive seizures or epilepsy since the depressed skull frac¬ 
tures frequently produce sufficient brain injury beneath 
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the area of the fracture that scar tissue is formed, and 
this scar formation subsequently becomes an epileptogenic 
focus and this probability can never be ruled out (App. 51). 
In his right eye (App. 96) his vision is 20/70 as compared 
with his left eye of 20/20. He has a retraction of his right 
eye and has a 75% loss (App. 97) in his field of vision of 
the upper temporal quadrant. His frontal vision, even 
when corrected, has a reduction of 25%, and without cor¬ 
rection, about 55%. These injuries are permanent as they 
are secondary to optic nerve pressure and they do not re¬ 
generate (App. 97). 

Appellees say that, by any fair standard of value, the 
above injuries, exclusive of tuberculosis, would adequately 
support a verdict in the amount given Appellee Saflv in 
this instance. 


CONCLUSION 

If any injustice occurs in this case, it would be the in¬ 
justice to which appellees would be subjected by a reversal 
of the verdict and judgment which they obtained. Follow¬ 
ing the mandate of this Court, the questions of negligence, 
contributory negligence, and injuries were fairly and im¬ 
partially submitted to a jury who, after long and careful 
deliberation, brought in their verdict for appellees, which 
verdict has been sanctioned bv the Trial Court. 

Now, more than six years after the happening of this 
event, we are back in this Court a second time with appel¬ 
lant devoting one-half of its brief to points which have 
been decided by this Court and the other one-half to points 
which appellees feel to be without merit. 

Appellant proffered evidence that no accidents had oc¬ 
curred prior to the one in question since the use of a 
specific device, but pointedly refused to proffer evidence 
that no accidents had occurred since the one here in ques¬ 
tion. The Court properly refused to admit this testimony. 

Appellant proposed a demonstration which did not in 
any wise compare with the conditions that existed on the 
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night tlie subject accident occurred, and complains that 
the lower Court, in the exercise of its wise discretion, would 
not permit such experiment. We believe the Court was 
correct that the conditions must be substantially the same. 
Wray v. Fairfield Amusement Co., 126 Conn, 221, 10 Atl. 
2d 600. 

Appellant complains of the introduction of a traffic regu¬ 
lation which was obviously designed for the safety of mo¬ 
torists. The regulation imposes upon persons, who block 
the public highway, a standard of due care. We think that 
this Court believes, as do appellees, that a boxcar left 
parked in the middle of a public street at night time must 
be adequately marked, and the jury found in this case 
that it was not. 

Lastly, appellant complains of the introduction of tes¬ 
timony relative to tuberculosis of Appellee Safly, when at 
not one point was an objection made to this testimony 
when the same was introduced. Appellant merely asked 
that it be stricken at the end of the trial. The Court prop¬ 
erly instructed the jury on this point, adequately protect¬ 
ing appellant. 

The bare fact is that appellant’s sole complaint is that 
this is a large judgment. It is; however, it is a judgment 
rendered against it because of appellant’s disregard of the 
rights and safety of others, which resulted in serious and 
permanent injuries to appellees. It is a judgment which 
was given by a fair and impartial jury, a judgment sanc¬ 
tioned by a fair and impartial Trial Court, and a judg¬ 
ment that should be affirmed. 

Respectfully submitted: 

Douglas A. Clark 
Charles H. Quimby 
1126 Warner Building 
Washington, D. C. 

Attorneys for Appellees 






